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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 


Srayparp Or Company (Incorporated in New Jersey), 
30 Rockefeller Plaza, New York 20, New York, Plaintiff 


Vv. 


Stewart Upar, Secretary of the Interior, 
J. CorpetL Moore, Administrator, Oil Import 
Administration, Department of the Interior, Defendants. 


Complaint For Declaratory Judgment and Injunction 
(Filed August 2, 1961) 


1. This is an action for a declaratory judgment and for 
injunctive relief to declare illegal and to set aside certain 
actions of the defendants purportedly taken under the Man- 
datory Oil Import Program decreed by Presidential Procla- 
mation No. 3279 on March 10, 1959, as amended, pursuant 
to Section 2 of the Act of July 1, 1954, as amended (72 Stat. 
678, 19 U.S.C. 1352a), on the ground that said actions are 
unauthorized by and contrary to said Proclamation and to 
said Act. 


2. Jurisdiction of this Court exists under the provisions 
of 28 U.S.C. 1331, 28 U.S.C. 2201, 28 U.S.C. 2202, 5 U.S.C. 
1009 and Sections 11-305 and 11-306 of the District of Co- 
lumbia Code. The matter in controversy exceeds the sum 
of ten thousand dollars ($10,000) exclusive of interest and 
costs. 
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3. The plaintiff herein is the Standard Oil Company 
(Incorporated in New Jersey) (hereafter referred to as 
Jersey), a corporation organized and existing under and 
by virtue of the laws of New Jersey with a place of busi- 
ness and executive offices in New York, New York. Plain- 
tiff’s wholly owned subsidiary, Humble Oil & Refining Com- 
pany, is engaged in the business of producing and refining 
crude oil and selling petroleum products in interstate and 
foreign commerce, and in the course of such business im- 
ports crude oil into the United States. (The term plaintiff 
is sometimes used hereafter to include Humble Oil & Re- 
fining Company.) 


4. The defendants herein are Stewart Udall, Secretary 
of the Interior of the United States of America, who is 
found in the District of Columbia, and Lawrence J. O’Con- 
nor, Jr., Administrator of the Oil Import Administration 
of the Department of the Interior, who is found in the Dis- 
trict of Columbia. 


5, The defendants, by actions purportedly taken under 
Presidential Proclamation No. 3279 referred to in para- 
graph 1 hereof, have limited and are now limiting imports 
of erude oil by plaintiff into the United States. As a re- 
sult of defendants’ actions, plaintiff has suffered and is 
suffering irreparable financial injury, and there exists be- 
tween the plaintiff and the defendants an actual contro- 
versy, justiciable in character, in respect to which this 
Court can render an adequate and effective judgment which 
will advance the interests of justice. 


6. On March 10, 1959, the President of the United States 
issued Proclamation No. 3279 in which he determined that 
adjustments must be made in imports of crude oil, unfin- 
ished oil and finished products so that such imports would 
not threaten to impair the national security. In Districts 
J-IV, which include the areas in which plaintiff imports 
and refines crude oil, the proclamation limited the maxi- 
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mum level of such imports, except imports of residual oil 
to be used as fuel, to approximately 9% of the total de- 
mand, and directed the Secretary of the Interior to issue 
regulations providing for a system of allocating the author- 
ized imports. The proclamation further directed that as 
to imports of crude oil and unfinished oil the regulations 
should provide “for a fair and equitable distribution among 
persons having refinery capacity in these districts in re- 
lation to refinery inputs during an appropriate period or 
periods selected by the Secretary and may provide for 
a distribution in such manner as to avoid drastic reduc- 
tions below the last allocations under the Voluntary Oil 
Import Program.” The “Voluntary Oil Import Program”, 
which had been in existence for some time prior to March 
10, 1959, had been established by certain actions taken by 
the President of the United States, the then Secretary of 
the Interior and the then Director of Defense Mobilization. 
Under this program quotas for individual importers of 
crude oil were fixed and importers were asked to comply 
with such quotas voluntarily, but no licenses were required 
for the importation of crude oil and importations of crude 
oil in excess of the quotas were not prohibited. Under the 
program established under Presidential Proclamation No. 
3279, described above, importations of crude oil in excess 
of the quotas fixed under the program are forbidden and, 
with exceptions not relevant here, no importations of crude 
oil into the United States can be made without a license is- 
sued by the Secretary of the Interior. 


7. On March 13, 1959, the then Secretary of the Interior 
issued Oil Import Regulation I, which purported to be an 
exercise of the authority delegated by Presidential Proc- 
lamation No. 3279 and to be promulgated in conformity with 
the terms of that proclamation. Since that date, Oil Import 
Regulation I has been amended and revised from time to 
time, the last such amendment and revision being issued on 
June 12, 1961. 
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8. The defendants have been and are now engaged in 
administering and enforcing the provisions of Oil Import 
Regulation I and have declined and will continue to decline 
to issue licenses for the importation of crude oil except in 
conformity with the provisions of the said Regulation and 
in the amounts provided for by the system of allocation 
established by the Regulation. 


9. The following are provisions of Oil Import Regula- 
tion I that are now in effect: 


(a) Section 10(b), which for the period July 1, 1961, 
through December 31, 1961, establishes a method of 
allocating the total authorized imports of crude and 
unfinished oils that permits some refiners to import up 
to 11.1% of their total refinery inputs for the year end- 
ing March 31, 1961, and limits other refiners to smaller 
percentages of their inputs in accordance with the fol- 
lowing sliding scale (26 Fed. Reg. 5396) : 


Average Barrels Per Day Percent of Input 
Refinery Input Permitted to be Imported 


EEN a ee ee 
0-10,000 11.1% 

10-20,000 10.2% 

20-30,000 9.3% 

30-60,000 8.3% 

60-100,000 74% 
100-150,000 6.5% 
150-200,000 5.5% 
200-300,000 4.5% 

300,000 plus 3.7% 


(b) Section 10(c), which provides that if a refiner’s 
allocation under Section 10(b) would be less than 70% 
of its last allocation under the Voluntary Oil Import 
Program, the refiner shall nevertheless receive an al- 
location equal to 70% of its last allocation under the 
Voluntary Oil Import Program (26 Fed. Reg. 5396). 
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(ec) Section 2, which establishes an Oil Import Ad- 
ministration under an Administrator to whom is dele- 
gated the authority conferred by the Proclamation 
(32A Code Fed. Regs. (Supp. 92)). 


(da) Section 7(a), which provides that when an al- 
location has been made, the Administrator shall issue 
a license based on the allocation specifying the amount 
of crude oil and unfinished oil or finished products that 
may be imported (32A Code Fed. Regs. (Supp. 93)). 


(e) Section 4(d), which provides that where a refiner 
is owned or controlled by another legal entity, the con- 
trolling person and the subsidiary or affiliate owned or 
controlled will be regarded as one and allocations will 
be made to the controlling person on behalf of itself 
and its subsidiary or affiliate (32A Code Fed. Regs. 
(Supp. 93)). 


10. Acting in accordance with the foregoing provisions 
of Oil Import Regulation I, the defendants have limited 
plaintiff’s importation of crude oil for the period July 1, 
1961, through December 31, 1961, to 42,980 B/CD (Barrels 
of crude oil for each calendar day). Under the sliding 
scale set forth in Section 10(b), plaintiff’s allocation would 
have been 38,088 B/CD, based upon the refinery inputs of 
its wholly owned subsidiary, Humble Oil & Refining Com- 
pany in accordance with the provision of Section 4(d). 
Inasmuch as that amount is less than 70% of plaintiff’s 
last allocation under the Voluntary Oil Import Program, 
plaintiff received an allocation under Section 10(c) in the 
amount of 42,980 B/CD which is 5.3% of plaintiff’s re- 
finery inputs. 

11. The Regulation, contrary to the directive contained 
in Presidential Proclamation No. 3279, does not distribute 
the total imports authorized for the period July 1, 1961, 
through December 31, 1961, on a fair and equitable basis 
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among persons with refinery capacity in relation to refinery 
inputs. Instead, the sliding scale method of allocation im- 
posed by Section 10(b) provides that the percentage of re- 
finery inputs that may be imported shall be progressively 
reduced in accordance with the amount by which such in- 
puts exceed 10,000 barrels per day. If the total imports 
authorized by defendants for the period July 1, 1961, 
through December 31, 1961, were divided among persons 
with refinery capacity in relation to refinery inputs, plain- 
tiff would have received an allocation equal to approxi- 
mately 9.5% of its refinery inputs, or 77,500 B/CD, instead 
of an allocation equal to only 5.3% of its refinery inputs as 
explained above. 


12. The arbitary, unfair, inequitable and discriminatory 
method of allocation adopted by the defendants results in 
the plaintiff receiving an allocation substantially less than 
it would receive under a system of allocation which was 
fair and equitable in relation to refinery inputs even if 


such a system were to contain a provision such as Section 
10(¢) which assures each refiner, as a minimum, an allo- 
cation equal to 70% of its last allocation under the Volun- 
tary Oil Import Program. Such a system of allocation 
would result in plaintiff having received for the period 
July 31, 1961, through December 31, 1961, an allocation of 
62,000 B/CD instead of 42,980 B/CD which it has been 
allowed. 


13. Because the sliding scale method of allocation pro- 
vided for by defendants in Section 10(b) does not provide 
for fair and equitable import quotas “in relation to re- 
finery inputs” but instead arbitrarily distributes those 
quotas in inverse proportion to the size of refinery inputs 
and thus discriminates in favor of refiners who have com- 
paratively small refinery inputs and against refiners who 
have larger refinery inputs, it bears no reasonable relation- 
ship to the purposes of the Act of July 1, 1954, as amended, 
under which Presidential Proclamation No. 3279 was issued 
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and is unauthorized by and in conflict with the terms of 
said Presidential Proclamation, and is hence invalid and 
unlawful. 


14. In adopting and promulgating the sliding scale meth- 
od of allocation the defendants did not have before them 
and did not act upon the basis of any facts tending to show 
that this method of allocation bears a reasonable relation- 
ship to the purposes or terms of the Act of July 1, 1954, 
as amended, or that this method of allocation provides for 
fair and equitable quotas “in relation to refinery inputs” 
as required by Presidential Proclamation No. 3279. In- 
stead the defendants adopted and promulgated the sliding 
scale method of allocation arbitrarily and without any ra- 
tional foundation in fact and in disregard of the provisions 
of the Act of July 1, 1954, as amended, and the directions of 
Presidential Proclamation No. 3279. In determining the 
different percentages set forth in the sliding scale embodied 
in Section 10(b) of the Regulation the defendants did not 
have before them and did not act upon the basis of any 
facts tending to show that such percentages bear any rea- 
sonable relationship to the purposes or terms of the Act 
of July 1, 1954, as amended, or that such percentages pro- 
vide for fair and equitable quotas “in relation to refinery 
inputs” as required by Presidential Proclamation No. 3279, 
but instead adopted and promulgated the said percentages 
arbitrarily and without any rational foundation in fact 
and in disregard of the provisions of the Act of July 1, 
1954, as amended, and the directions of Presidential Procla- 
mation No. 3279. 


15. The invalid and discriminatory method of allocation 
adopted by the defendants has resulted in certain refiners 
whose refining capacity is comparatively small receiving 
allocations under the sliding scale which represents up to 
11.1% of their respective refinery inputs, and in certain 
large refiners receiving allocations ranging from 7 to 8.5% 
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of their refinery inputs, whereas plaintiff’s allocation, as 
explained above, is only 5.3% of its refinery inputs. 


16. The unfair and arbitrary discrimination inherent in 
the sliding scale method of allocation adopted by defend- 
ants is not cured as to plaintiff by the provisions of Section 
10(¢) which assure an importer of 707% of his last allocation 
under the Voluntary Oil Import Program. This provision 
greatly benefits certain large refiners whose allocations 
thereunder represent 18 to 24% of their refinery inputs. 
As applied to plaintiff, however, this provision results in 
an allocation substantially less than that to which plaintiff 
would be entitled under a system which made a “fair and 
equitable distribution among persons having refinery ca- 
pacity * * * in relation to refinery inputs” as required by 
Presidential Proclamation No. 3279, whether or not that 
system were to contain provisions “to avoid drastic reduc- 
tions below the last allocations under the Voluntary Oil 
Import Program.” 


17. Since March 13, 1959, when Oil Import Regulation I 
was first issued, the plaintiff has exhausted the administra- 
tive remedies available to it and has continued to protest 
to the defendants’ predecessors in office and to the defend- 
ants that the method of allocation adopted in said regula- 
tion has no rational foundation in fact, is arbitrary and 
discriminatory, and is in conflict with the provisions and 
purposes of the Act of July 1, 1954, as amended, and of 
Presidential Proclamation No. 3279. Plaintiff’s most recent 
objection to the method of allocation adopted in Oil Im- 
port Regulation I was made in a hearing held in May, 1961, 
called by the defendants as a preliminary to the promulga- 
tion of the amendments to the regulations which are effec- 
tive for the period July 1, 1961, through December 31, 1961. 
Plaintiff’s protests and objections have been overruled or 
rejected by the defendants and plaintiff now has no avail- 
able administrative remedy and no adequate remedy at 
law except in this proceeding. 
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18. As a result of the arbitrary, discriminatory, unau- 
thorized and illegal method of allocation embodied in Oil 
Import Regulation I and now administered and enforced by 
defendants, plaintiff has been prevented and is being pre- 
vented from importing the volume of crude oil which it 
has available and which it would be entitled to import under 
a fair and equitable system of allocation in relation to re- 
finery inputs, other refiners have been licensed to import 
greater volumes of crude oil than are warranted by their 
refinery inputs, and plaintiff has been forced to obtain from 
domestic sources a much greater proportion of its crude 
oil requirements than such other refiners at a cost substan- 
tially in excess of the cost of imported crude oil which has 
caused and is causing plaintiff to incur higher costs of 
operations. 


19. For the reasons stated in this complaint, plaintiff is 
being irreparably damaged and such damage will continue 
until the actions of the defendants have been declared null 
and void and set aside. 


Wuenrerore, plaintiff prays that this honorable Court 


(1) Declare, adjudge and hold that a method of al- 
location that distributes quotas in an inverse relation 
to size of refinery inputs, is illegal, null and void; 


(2) Declare, adjudge and hold that the provisions of 
Section 10(b) of Oil Import Regulation I, as revised 
and amended, which imposes the sliding scale method 
of allocation and the determination of defendants made 
thereunder with respect to plaintiff, are illegal, null 
and void; and set aside and cancel such provisions and 
determinations; and 
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(3) Grant such other and further relief as may be 
appropriate. 

Hvuex B. Cox 

Dante M. Grispon 
701 Union Trust Building 
Washington 5, D. C. 

Attorneys for Plaintiff 
Of Counsel: 
Tuomas E. MonaGHan 


30 Rockefeller Plaza 
New York 20, New York 


Covixcrox & BuRLING 
701 Union Trust Building 
Washington 5, D. C. 


—— 


Motion of Defendants to Dismiss the Complaint or, 
in the Alternative, for Summary Judgment 


(Filed September 8, 1961) 


Defendants move the Court to dismiss the complaint on 
the ground that it fails to state a claim upon which relief 
can be granted or, in the alternative, for summary judg- 
ment on the ground that there is no genuine issue as to any 
material fact and defendants are entitled to a judgment 
as a matter of law. 


The Court is respectfully referred to the affidavit of 
Stewart Udall, Secretary of the Interior, and to the brief 
filed in support of this motion. 


Wri H. Orricr, JR. 
Assistant Attorney General 


Dowatp B. MacGurveas 
Attorney, Department of Justice 


Attorneys for Defendants 


12 


Brief of Defendants in Support of Their Motion to Dismiss 
the Complaint or, in the Alternative, for Summary Judgment 


(Filed September 8, 1961) 


STATEMENT OF THE CaSE 


This is an action by Standard Oil of New Jersey to in- 
validate a provision of the regulations promulgated by the 
Secretary of the Interior under the Mandatory Oil Import 
Program established by Presidential Proclamation 3279, 
which limits imports of petroleum and petroleum products 
in the interest of the national security. Plaintiff contends 
that the provision of the regulations which allocates among 
petroleum refiners their respective shares of the total quan- 
tity of crude and unfinished oils permitted to be imported 
for the period from July 1 through December 31, 1961, on 
the basis of a sliding scale of percentages of each refiner’s 
inputs for the year ending March 31, 1961, is invalid as 
unauthorized by the Presidential Proclamation and the 
statute pursuant to which the Proclamation was issued. De- 
fendants have moved to dismiss the complaint or, in the 
alternative, for summary judgment. 


STaTeMENT oF Facts 


Plaintiff, through a wholly owned subsidiary, Humble 
Oil & Refining Company, is a large producer and refiner of 
erude oil and sells petroleum products in interstate and 
foreign commerce. In connection with its business plain- 
tiff imports crude oil into the United States (complaint, 
par. 3). Defendants are the Secretary of the Interior and 
the Administrator of the Oil Import Administration in the 
Department of the Interior.* (complaint, par. 4). 


The Mandatory Oil Import Program Proclamation. Pur- 
suant to Section 8 of the Trade Agreements Extension Act 


2 Lawrence J. O’Connor, Jr., has been succeeded as Administrator by J. 
Cordell Moore. By a stipulation dated August 23, 1961, Mr. Moore was sub- 
stituted for Mr. O’Connor as a defendant. 
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of 1958 (set forth at pages 7-8 below), which directs the 
President to adjust the imports of an article when he de- 
termines that it is being imported in such quantities as to 
threaten to impair the national security, the President on 
March 10, 1959, issued Proclamation 3279 (24 F.R. 1781)? 
finding that adjustments must be made in the imports of 
crude oil, unfinished oils, and finished petroleum products 
so that such imports would not threaten to impair the na- 
tional security by causing discouragement of and decrease 
in domestic oil production, exploration and development 
and proclaiming that after March 10, 1959, no crude or un- 
finished oils might be imported except under a license is- 
sued by the Secretary of the Interior pursuant to an al- 
location made by him in accordance with regulations to be 
issued by him (See. 1(a)). 


The Proclamation provides that in Districts I - IV (all 
of the United States east of the Rocky Mountains) the max- 
imum level of imports of crude and unfinished oils shall be 


approximately 9% of the total demand in these districts, 
as estimated by the Bureau of Mines for periods fixed by 
the Secretary of the Interior (Sec. 2(a) (1)). 


The Proclamation further authorizes the Secretary of 
the Interior to issue implementing regulations, consistent 
with the import levels established in the Proclamation, 
which shall provide for a system of allocation of authorized 
imports of crude and unfinished oils and the issuance of 
licenses (Sec. 3(a)). The Proclamation provides that with 
respect to the allocations of imports of crude and unfinished, 
oils “such regulations shall provide, to the extent possible, 
for a fair and equitable distribution among persons having 
refinery capacity in these districts in relation to refinery 
inputs ... during an appropriate period or periods selected 


2 Proclamation 3279 has been amended in certain respects by Proclamation 
3290 (24 F.R. 3527), Proclamation 3328 (24 F.R. 10133), Proclamation 3386 
(24 F.R, 13945), and Proclamation 3389 (26 F.R. 507). A copy of Proclama- 
tion 3279 in its current amended form is attached to this brief. 
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by the Secretary and may provide for distribution in such 
manner as to avoid drastic reductions below the last allo- 
cations under the Voluntary Oil Import Program.” (See. 


3(b) (1)).° 


The Proclamation authorizes the Secretary of the In- 
terior to establish an Appeals Board, comprised of officials 
of the Departments of the Interior, Defense, and Commerce 
of the rank of Deputy Assistant Secretary or higher, which 
may be empowered, “within the limits of the maximum level 
of imports established in Section 2 of this Proclamation (1) 
to modify, on the grounds of exceptional hardship or error, 
any allocation made to any person under such regulations” 
(See. 4). 


The Oil Import Regulations. On March 13, 1959, the 
Seeretary of the Interior issued implementing regulations 
(24 F.R. 1907) which were revised June 1, 1960 (25 F-R. 
4957, a copy of which revision is attached). These regu- 
lations provide that allocations of imports of crude and un- 
finished oils will be made for periods of six months, i.e., 
July 1 through December 31, and January 1 through June 
30 (Sec. 3). To be eligible for such an allocation in Dis- 
tricts I - IV or in District V a person must have refinery 
eapacity in the respective districts and must have had re- 
finery inputs for the year ending three months prior to the 
beginning of the particular allocation period (Sec. 4(a)). 


A person seeking an import allocation must file an appli- 
cation with the Administrator, Oil Import Administration 
(established by Section 2 of the regulations) sixty days 
prior to the beginning of the particular allocation period 
(See. 5(a)). When an allocation is made to a person the 
Administrator issues a license specifying the amount of 
erude and unfinished oils which may be imported during a 


3 The Voluntary Oil Import Program is referred to in Executive Order 10761, 
dated March 27, 1958 (23 F.B. 2067). 
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particular period of time. Such licenses may not be sold 
or transferred (Sec. 7). 


Prior to the beginning of each allocation period the Ad- 
ministrator is required to determine, in accordance with 
the limitations imposed by Sec. 2 of the Proclamation, the 
quantities of imports of crude and unfinished oils which are 
available for allocation (Sec. 9). After making such a de- 
termination the Administrator makes an allocation to each 
eligible applicant for the particular allocation period, based 
on specified percentages of his refinery inputs for the year 
ending three months prior to the beginning of the alloca- 
tion period, with a proviso that if an eligible applicant has 
been importing crude oil pursuant to an allocation under 
the preceding Voluntary Oil Import Program his minimum 
allocation under the Mandatory Program will be a speci- 
fied percentage of his last allocation of imports of crude 
oil under the Voluntary Program (See. 10). 


For the current allocation period (July 1 - December 31, 
1961) each eligible applicant received an allocation based 
on his refinery inputs for the year ending March 31, 1961, 
and computed according to the following schedule, provided 
that the minimum allocation is 70% of the applicant’s last 
allocation under the Voluntary Program: 


Average Barrels Per Day Input Percent of Input 
0-10,000 


10-20,000 
20-30,000 
30-60,000 
60-100,000 
100-150,000 
150-200,000 
200-300,000 
300,000 plus 


(Paragraph 1 of Amendment 7 to Revision 2 of the Oil Im- 
port Regulations, 26 F.R. 5396, a copy of which is attached). 
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This schedule is applied so that each eligible applicant, ir- 
respective of the quantity of its inputs, is allocated 11.1% 
of its first 10,000 average barrels per day, 10.2% of its next 
10,000 average barrels per day, 9.3% of its third 10,000 
average barrels per day, and so on through each step in 
the schedule (Affidavit of Secretary Udall in support of 
defendants’ motion for summary judgment, p. 3). 


It is the making of allocations on the basis of this sliding 
scale of refinery inputs which plaintiff challenges as “ar- 
bitrary, unfair, inequitable and discriminatory” and hence 
as unauthorized and invalid (complaint, pars. 11-18). 


The Appeals Board has authority to increase any allo- 
cation on grounds of “exceptional hardship or error.” (See. 


21(a)(b)(1)). 


The application of the Mandatory Program to plaintiff. 
For the current allocation period plaintiff has an alloca- 
tion of 42,980 barrels per day (complaint, par. 10). Plain- 


tiff has not made any application to the Appeals Board for 
an increase in its current allocation on the ground of “ex- 
ceptional hardship or error” (Udall affidavit, p. 4).* 


Plaintiff’s current allocation of 42,980 barrels per day 
is the second largest of any oil company (Udall affidavit, 
exhibit 3). If the sliding scale basis of allocations which 
plaintiff challenges were abolished and allocations were 
made in direct proportion to each refiner’s inputs, plaintiff 


4 The only application which plaintiff made to the Appeals Board for relief 
was an appeal from its first allocation under the mandatory program, Le., for 
the period March 11-June 30, 1959. (Udall affidavit, p. 4). In that appeal 
plaintiff asked the Appeals Board to declare that the sliding scale formula for 
allocations was ‘‘erroneous, arbitrary, capricious, discriminatory, and without 
any foundation in law.’’ (Udall affidavit, exhibit 4). The Appeals Board 
denied plaintiff’s appeal on the ground that it had no authority to entertain 
appeals which require a change in the Presidential Proclamation or the oil 
import regulations (Udall affidavit, exhibit 5). 


3 The largest current allocation is to Gulf Oil — 66,570 barrels per day 
(Udall affidavit, exhibit 3). 
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would have a current allocation of 77,974 barrels per day— 
substantially larger than any other oil company would re- 
ceive (Udall affidavit, exhibit 3).° The effect of abolishing 
the sliding scale basis of allocations would be, in general, 
to give the big international oil companies (which produce 
and refine oil and sell petroleum products both in this coun- 
try and abroad) substantial increases in allocations, with 
resulting substantial decreases in the allocations to the 
small refiners. For example, a current allocation to plain- 
tiff on a non-sliding scale basis would increase its present 
allocation by $1.4%, whereas the current allocation to Dow 
Chemical Company would be decreased by 77.1% (Udall 
affidavit, p. 3, exhibit 3).’ 


The complaint alleges that the present system of allo- 
cations forces plaintiff “to obtain from domestic sources a 
much greater proportion of its crude oil requirement than 
other refiners at a cost substantially in excess of the cost 
of imported erude oil” and that plaintiff is therefore being 


“irreparably damaged” (complaint, pars. 18-19). These 
allegations should be read in the light of the fact that plain- 
tiff’s total revenue has risen from $8,261,000,000 in 1958 
under the Voluntary Oil Import Program to $8,714,000,000 
in 1959, the first year of the mandatory program, and to 
$8,915,000,000 in 1960. Plaintiff’s net income (after taxes) 
likewise has risen from $562,000,000 in 1958 to $630,000,000 
in 1959, and to $689,000,000 in 1960 (Udall affidavit, p. 3, 
exhibit 3, pp. 6, 8, 29). 


Furthermore, plaintiff’s estimated net earnings for the 
first half of 1961 are $385,000,000, a gain of 22% over the 


6On this basis Standard Oil of Indiana would have the next largest current 
allocation — 61,203 barrels per day (Udall affidavit, exhibit 3). 


7 Exhibit 3 to the Udall affidavit gives the current allocations and the alloca- 
tions which would be received if the sliding scale basis were abolished for 32 
representative refiners, including all of the major East Coast oil companies 
and several small refiners. It does not purport to give these figures for every 
refiner which has a current allocation. 
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first half of 1960 (Udall affidavit, page 3, exhibit 2). For 
the year 1960 plaintiff’s dividends to stockholders, current 
assets, property and equipment depreciated, and share- 
holders’ equity were the highest in its history (Udall affi- 
davit, exhibit 3, pp. 6, 7). 


Sratute INVOLVED 


Section § of the Trade Agreements Extension Act of 1958 
(Act of August 20, 1958, 72 Stat. 673, 678-9, 19 U.S.C. (1958 
ed.) 1352a), provides: 


(b) Upon request of the head of any Department or 
Agency, upon application of an interested party, or 
upon his own motion the Director of the Office of De- 
fense and Civilian Mobilization (hereinafter in this 
section referred to as the “Director”) shall immedi- 
ately make an appropriate investigation, in the course 
of which he shall seek information and advice from 
other appropriate Departments and Agencies, to de- 
termine the effects on the national security of imports 
of the article which is the subject of such request, ap- 
plication, or motion. If, as a result of such investiga- 
tion, the Director is of the opinion that the said article 
is being imported into the United States in such quan- 
tities or under such circumstances as to threaten to 
impair the national security, he shall promptly so ad- 
vise the President, and, unless the President deter- 
mines that the article is not being imported into the 
United States in such quantities or under such circum- 
stances as to threaten to impair the national security 
as set forth in this section, he shall take such action, 
and for such time, as he deems necessary to adjust the 
imports of such article and its derivatives so that such 
imports will not so threaten to impair the national 
security. 
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(c) For the purposes of this section, the Director 
and the President shall, in the light of the requirements 
of national security and without excluding other rele- 
vant factors, give consideration to domestic production 
needed for projected national defense requirements, 
the capacity of domestic industries to meet such re- 
quirements, existing and anticipated availabilities of 
the human resources, products, raw materials, and 
other supplies and services essential to the national 
defense, the requirements of growth of such industries 
and such supplies and services including the invest- 
ment, exploration, and development necessary to assure 
such growth, and the importation of goods in terms of 
their quantities, availabilities, character, and use as 
those affect such industries and the capacity of the 
United States to meet national security requirements. 
In the administration of this section, the Director and 
the President shall further recognize the close relation 
of the economic welfare of the Nation to our national 
security, and shall take into consideration the impact 
of foreign competition on the economic welfare of indi- 
vidual domestic industries; and any substantial unem- 
ployment, decrease in revenues of government, loss of 
skills or investment, or other serious effects resulting 
from the displacement of any domestic products by 
excessive imports shall be considered, without exclud- 
ing other factors, in determining whether such weaken- 
ing of our internal economy may impair the national 
security. 
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ARGUMENT 


J. Tae Compiarst SHOULD BE DismiIssED FOR PLAINTIFF’S 
Farmvure to Exnavst Its ADMINISTRATIVE REMEDY. 


The essence of plaintiff’s complaint is that it is being 
unlawfully discriminated against in comparison with other 
refiners and is entitled to a higher import allocation (com- 
plaint, pars. 11-18). The Appeals Board established under 
the mandatory program has the authority to increase the 
allocation of any refiner, including plaintiff, upon a showing 
of “exceptional hardship or error” (see page 5 above). 
Plaintiff has not made any application to the Appeals 
Board for an increase in its current allocation on this 
ground (Udall affidavit, p. 4). It is true that plaintiff did 
ask the Appeals Board in 1959 to increase its allocation for 
the period March 11 - June 30, 1959, not on the ground of 
“exceptional hardship or error” but on the grounds (1) 
that plaintiff’s subsidiaries and affiliates should have been 
given their own separate allocations and (2) that the mak- 
ing of allocations on the basis of a sliding scale of inputs 
was arbitrary and capricious and without any foundation 
in law (Udall affidavit, exhibit 4). In 1959 the Appeals 
Board denied plaintiff’s appeal on the ground that it could 
not entertain appeals which require a change of the regu- 
lations or the policy expressed in the Presidential Procla- 
mation (Udall affidavit, exhibit 5). 


Although plaintiff objected to the sliding scale basis of 
allocations at a hearing held by the defendants in May 1961, 
this hearing was (contrary to the allegations of paragraph 
17 of the complaint) not for the purpose of considering 
amendments to the regulations for the current allocation 
period but were a part of an overall review of the Manda- 
tory Oil Import Program and the testimony offered at those 
hearings is still under consideration by the Department of 
the Interior (Udall affidavit, p. 4). 


We submit that the failure of plaintiff to apply to the 
Appeals Board for an increase in its current allocation 
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constitutes a failure to exhaust its administrative remedy 
which bars judicial relief at this stage. “[I]n cases raising 
issues of fact not within the conventional experience of 
judges or cases requiring the exercise of administrative 
discretion, agencies created by Congress for regulating the 
subject matter should not be passed over. This is so even 
though the facts after they have been appraised by special- 
ized competence serve as a premise for legal consequences 
to be judicially defined. Uniformity and consistency in the 
regulation of business entrusted to a particular agency are 
secured, and the limited functions of review by the judi- 
ciary are more rationally exercised, by preliminary resort 
for ascertaining and interpreting the circumstances under- 
lying legal issues to agencies that are better equipped than 
courts by specialization, by insight gained through experi- 
ence, and by more flexible procedure” Far East Conference 
v. United States, 342 U.S. 570, 574-5. The allegations of 
the complaint that plaintiff is being “irreparably damaged” 
do not excuse plaintiff’s failure to exhaust its remedy be- 
fore the Appeals Board. Aircraft and Diesel Equipment 
Corp. v. Hirsch, 331 U.S. 752. In Allen v. Grand Central 
Aircraft Co., 347 U.S. 535, 540, 553, the Supreme Court re- 
quired the plaintiff to exhaust its administrative remedy 
notwithstanding its showing that the administrative pro- 
ceedings were jeopardizing the bank credit upon which it 
depended for essential working capital. See also Macauley 
v. Waterman Steamship Co., 327 U.S. 540; Public Service 
Commission of Utah v. Wycoff, 347 U.S. 237, 246; Myers v. 
Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-1. 


The Court of Appeals has, of course, repeatedly held 
that exhaustion of one’s administrative remedy is a condi- 
tion precedent to the institution of judicial proceedings. A 
very recent decision by the Court of Appeals on this point 
is Neisloss v. Bush (Appeal No. 15774, decided June 8, 
1961) Earlier decisions on this point are New York & Cuba 
Mail Steamship Company v. Weeks, 254 F. 2d 349, 103 U.S. 
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App. D. C.12; United Electrical, Radio and Machine Work- 
ers v. Brownell, 232 F. 2d 687, 98 U.S. App. D.C. 130; Na- 
tional Lawyers Guild v. Brownell, 225 F. 2d 552, 96 U.S. 
App. D.C. 252; Robeson v. Dulles, 235 F. 2d $10, 98 U.S. 
App. D.C. 313; Green v. Baughman, 214 F. 2d S78, 94 U.S. 
App. D.C. 291; National Enforcement Commission v. Slim 
Olsen, 221 F. 2d 92, 95 U.S. App. D. C. 218. 


The fact that the Appeals Board has no authority to 
grant plaintiff relief on the ground asserted in this suit, 
ie., that the sliding scale system of allocations is unau- 
thorized by the Presidential Proclamation and the Trade 
Agreements Extension Act of 1958, does not relieve plain- 
tiff of the requirement that it exhaust its administrative 
remedy of seeking an increased allocation from the Appeals 
Board on the ground of “exceptional hardship or error”. 
Thus, in the Aircraft € Diesel case, supra, the plaintiff was 
required to exhaust its administrative remedy before the 
Tax Court even if that court had no authority to grant the 
plaintiff relief on the ground it pleaded in its law suit, i-e., 
that the Renegotiation Act was unconstitutional (see 331 
US. at 771-3). 


Likewise, even if plaintiff were correct in its contention 
that its administrative remedy was participation in the De- 
partment of the Interior hearings in May 1961 (complaint, 
par. 17), plaintiff would still have failed to exhaust its ad- 
ministrative remedy because it brought this action without 
waiting for the decision which Interior may make on the 
basis of the 1961 hearings (Udall affidavit, p. 4). The Air- 
craft & Diesel case, supra, is also controlling on this point. 
In that case the plaintiff had initiated proceedings in the 
Tax Court but failed to wait for the Tax Court’s decision 
before filing its law suit. “The doctrine [of exhaustion of 
administrative remedies], wherever applicable, does not re- 
quire merely the initiation of prescribed administrative 
procedures. It is one of exhausting them, that is, of pursu- 
ing them to their appropriate conclusion and, correlatively, 
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of awaiting the final outcome before seeking judicial inter- 
vention.” (331 U.S. at 767). 


Accordingly, the complaint should be dismissed for plain- 
tiff’s failure to exhaust its administrative remedy before 
the Oil Import Appeals Board. 


II. Tue Provision or THE Or Import REGULATIONS 
CHALLENGED By PraintiFF Is VaLp. 


If the Court declines to dismiss the complaint because of 
plaintiff's failure to exhaust its administrative remedy, the 
Court will rule on plaintiff's contention that the provision 
of the oil import regulations which provides for the grant- 
ing of import allocations on the basis of a sliding scale of 
percentages of each refiner’s inputs (see pp. 4-5 above) is 
“arbitrary, unfair, inequitable and discriminatory” and 
hence is unauthorized either by the Presidential Proclama- 
tion, which requires that the regulations “shall provide, to 
the extent possible, for a fair and equitable distribution 


among persons having refinery capacity ... in relation to 
refinery inputs...” (see p. 3 above) or by the statute un- 
der which the Proclamation was issued—the Trade Agree- 
ments Extension Act of 1958 (19 U.S.C. 1352 a, set forth at 
pp. 7, 8 above). We show here that plaintiff’s contention 
is without merit. 


The Court will approach this issue in accordance with 
the basic principle enunciated in Boske v. Comingore, 177 
U.S. 459, 470: 


In determining whether the regulations promulgated 
by him [the Secretary] are consistent with law, we 
must apply the rule of decision which controls when an 
act of Congress is assailed as not being within the pow- 
ers conferred upon it by the Constitution; that is to 
say, a regulation adopted under statutory authoriza- 
tion should not be disregarded or annulled unless, in 
the judgment of the court, it is plainly and palpably in- 


24 


consistent with law. Those who insist that such a reg- 
ulation is invalid must make its invalidity so manifest 
that the court has no choice except to hold that the 
Secretary has exceeded his authority and employed 
means that are not at all appropriate to the end speci- 
fied in the act of Congress. 


Furthermore, the challenged regulation represents an 
administrative interpretation of the Proclamation and 
hence this Court will give great weight to that interpreta- 
tion. Federal Trade Commission v. Mandell Bros., Inc., 
359 U.S. 385, 391; Federal Housing Administration v. The 
Darlington, Inc., 358 U.S. S4, 90; United States v. Bergh, 
352 U.S. 40, 46-7; United States v. American Trucking As- 
sociations, 310 U.S. 534, 549. 

Since imported oil is cheaper than domestic oil (Udall 
affidavit, p. 2; complaint, par. 18) it is obvious that plaintiff 
could operate even more profitably than it now is if it were 


permitted to import more foreign oil and hence reduce its 
inputs of domestic oil, even though plaintiff's operations 
under the challenged regulation are producing both gross 
income and net income in the highest amounts in its history 
(see pp. 6-7 above). 


Plaintiff apparently contends that the sliding scale basis 
of allocation is not “fair and equitable” because it gives 
other refiners allocations based on a higher percentage of 
their respective inputs than it does plaintiff (complaint, 
par. 15).° This is because under the sliding scale formula 
the percentage of a refiner’s inputs taken into account in 
calculating its allocation is reduced step by step as the 
quantity of its inputs increases. Thus 11.1% of the first 
10,000 average barrels per day of a refiner’s input is taken 
into account, whereas only 3.7% of its average barrels per 


sStandard Oil of Indiana’s current allocation, however, is an even lower 
percentage of inputs than is plaintiff’s, ie. 5.3% for plaintiff, 49% for 
Standard Oil of Indiana (Udall affidavit, exhibit 3). 
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day of input in excess of 300,000 is taken into account (see 
p. 5 above). Since plaintiff's inputs average 815,631 bar- 
rels per day (the largest of any oil company), the lower 
percentages in the sliding scale are applied to a higher pro- 
portion of its total inputs than is true of any other oil com- 
pany (Udall affidavit, exhibit 3). 


Not surprisingly, it seems to plaintiff that it would be 
more “fair and equitable” to have import allocations made 
on the basis of a straight percentage of each refiner’s inputs 
regardless of respective quantities (in contrast to the chal- 
lenged sliding scale basis) because such a basis would give 
plaintiff (and the other big international oil companies) 
much larger import allocations, at the expense of the small 
refiners (see p. 6 above). In other words, by plaintiff's 
test, what would enhance its competitive advantage is “fair 
and equitable” even though that would reduce the competi- 
tive ability of the small refiners. 


Neither plaintiff nor anyone else “can be said to have a 


vested right to carry on foreign commerce with the United 
States.” Board of Trustees of University of Illinois v. 
United States, 298 U.S. 48, 56-57 ; The Abby Dodge, 223 US. 
166, 176-177; Buttfield v. Stranahan, 192 US. 470, 493. 
Texas American Asphalt Corp. V- Walker, 177 F. Supp. 
315, 326 (S.D. Tex.), applied this principle to a similar at- 
tack on the Mandatory Oil Import Program. The essential 
purpose of Section 8 of the Trade Agreements Extension 
‘Act of 1958 is to have the President control imports which 
threaten to weaken domestic industries (here, production of 
petroleum) essential to the national defense and security. 
Tt is obvious that if an international crisis were to cut off 
our foreign sources of petroleum the country’s defense 
position would be most seriously jeopardized unless our 
domestic oil production and refining facilities were ade- 
quate to meet essential military, industrial, and consumer 
needs. 
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Congress chose to vest in the President complete dis- 
eretion to determine the formula by which the permissible 
quantity of imports of crude and unfinished oils should be 
allocated among the members of the industry. The Presi- 
dent decided that the permissible quantity of imports of 
crude and unfinished oils should be allocated on a “fair and 
equitable” basis among refiners “in relation to refinery in- 
puts .. . during an appropriate period or periods selected 
by the Secretary ...” but he delegated to the Secretary of 
the Interior the discretion to determine what refinery in- 
puts formula constitutes a “fair and equitable” basis for 
allocating the total quantity of permissible imports among 
the refiners (see p. 3 above). 


The making of that decision by the Secretary required, 
of course, a technical knowledge of the operations of the 
vast and complicated petroleum industry, and it involved 
an informed judgment as to the effect of different formulas 
upon the relative economic advantage or disadvantage of 
different members of the industry and of consumers. It is 
the type of decision which calls for the exercise of adminis- 
trative expertise rather than of the judicial function of 
adjudication of specific facts and the application of prin- 
ciples of law. 


In making this decision as to what refinery inputs formu- 
la would be “fair and equitable” the Secretary recognized 
that “an allocation of imports of crude oil which enables a 
person to utilize the less expensive foreign crude oil is in 
effect the allocation of an economic advantage” and con- 
sidered it his obligation “to make allocations in such a man- 
ner than no group of refiners would require an undue com- 


” 


petitive advantage as result of allocations.” He also gave 
consideration to the fact that “although the primary pur- 
pose of the Mandatory Oil Import Program is to encourage 
exploration and development, the program is also dedicated 
to the maintenance of a healthy petroleum industry” (Udall 
affidavit, p. 2). 
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With these considerations in mind the Secretary con- 
cluded that “if, by virtue of a system of allocations, the eco- 
nomic advantages arising out of a supply of foreign crude 
oil were secured principally to the larger refining com- 
panies, the economic health of the smaller companies would 
be in serious jeopardy”. Hence he adopted the sliding scale 
formula as “designed to prevent the lion’s share of eco- 
nomic advantage from accruing to the very large refining 
companies, and as such, it is a measure for the preservation 
of the economic health of the refining industry as a whole” 
(Udall affidavit, p. 2). 


The Secretary's decision to adopt an allocation formula 
which can be said to give the small refineries an economic 
“break” has many precedents in our law. The classic ex- 
ample is, of course, the graduated individual income tax 
(26 U.S.C. 1). Similarly, the federal estate tax is imposed 
on a graduated scale (26 U.S.C. 2001). Likewise, corpora- 
tions with income less than $25,000 per year are taxed ata 
smaller rate than are corporations with greater income 
(26 U.S.C. 11). Again, employers of fewer than four em- 
ployees escape the federal unemployment tax imposed on 
employers of four or more employees (26 U.S.C. 3301, 
3306(a)). Another example of Congressional “discrimina- 
tion” in favor of the “little fellow” is the economic ad- 
vantages given to small business corporations (10 U.S.C. 
2301; 15 U.S.C. 631-644; 26 U.S.C. 243, 1371-7; 50 U.S.C. 
App. 2151 et. seq.). 


The Supreme Court as well as Congress recognizes that 
it is permissible to give small tax payers or businesses 
economic advantages over those with larger incomes. As 
stated in Carmichael v. Southern Coal Co., 301 U.S. 495, 
510-511: 


It is argued here, and it was ruled by the court below, 
that there can be no reason for a distinction, for pur- 
poses of taxation, between those who have only seven 
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employees and those who have eight. Yet, this is the 
type of distinction which the law is often called upon 
to make. It is only a difference in numbers which 
marks the moment when day ends and night begins, 
when the disabilities of infancy terminate and the 
status of legal competency is assumed. It separates 
large incomes which are taxed from the smaller ones 
which are exempt, as it marks here the difference be- 
tween the proprictors of larger businesses who are 
taxed and the proprietors of smaller businesses who 
are not. 


And see Currin v. Wallace, 306 U.S. 1, 13-14; Bowles v. 
Willingham, 321 U.S. 503, 516-518. 


This Court will not, of course, substitute its judgment for 
that of the Secretary that the allocation of imports of erude 
and unfinished oils on the sliding scale basis is “fair and 
equitable”. “It is not for us to reject the balance he struck 


on consideration of all the factors unless we can say that 
his judgment is not one that a fair-minded tribunal with 
specialized knowledge could have reached.” Secretary of 
Agriculture v. Central Roig Refining Co., 338 U.S. 604, 614. 
See also National Broadcasting Company v. United States, 
319 U.S. 190, 224; Minneapolis & Saint Louis Ry. Co. v. 
United States, 361 U.S. 173, 187-8; American Airlines v. 
North American Airlines, 351 U.S. 79, 85. Nor will this 
Court consider whether some different regulation might 
better resolve this problem. American Power Co. v. Securi- 
ties & Exchange Commission, 329 U.S. 90, 112, 118; Ameri 
can Trucking Associations v. United States, 344 U.S. 298, 
308-9, 313-4. 


Securities & Exchange Commission v. Chenery Corp., 
332 U.S. 194, 207-9, is particularly applicable here since it 
also involved a challenge to the legality of an administra- 
tive determination as to whether a corporate reorganiza- 
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tion was “fair and equitable”. As the Supreme Court said 
in that case: 


We are unable to say in this case that the Commis- 
sion erred in reaching the result it did. The facts be- 
ing undisputed, we are free to disturb the Commis- 
sion’s conclusion only if it lacks any rational and statu- 
tory foundation. In that connection, the Commission 
has made a thorough examination of the problem, uti- 
lizing statutory standards and its own accumulated ex- 
perience with reorganization matters. In essence, it 
has made what we indicated in our prior opinion would 
be an informed, expert judgment on the problem. 


The application of those criteria, whether in the 
form of a particular order or a general regulation, nec- 
essarily requires the use of informed discretion by the 
Commission. The very breadth of the statutory lan- 
guage precludes a reversal of the Commission’s judg- 


ment save where it has plainly abused its discretion in 
these matters. 


s * s 


The Commission’s conclusion here rests squarely in 
that area where administrative judgments are entitled 
to the greatest amount of weight by appellate courts. 
It is the product of administrative experience, appre- 
ciation of the complexities of the problem, realization 
of the statutory policies, and responsible treatment of 
the uncontested facts. It is the type of judgment which 
administrative agencies are best equipped to make and 
which justifies the use of the administrative process. 
See Republic Aviation Corp. v. Labor Board, 324 US. 
793, 800. Whether we agree or disagree with the re- 
sult reached, it is an allowable judgment which we 
cannot disturb. 
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Notwithstanding the fact that plaintiff’s profits under 
the mandatory program are the highest in its history (see 
p. 7 above) it is true that if the Secretary were to abandon 
the sliding scale basis of allocation and adopt a non-sliding 
seale basis it would be even more profitable for plaintiff. 
Since foreign oil imported here is cheaper than domestic 
oil, it is obvious that most any oil company can show that 
the restriction on oil imports imposes an economic disad- 
vantage upon it. But that is the very purpose of the Man- 
datory Oil Import Program, i.e., to force the oil companies 
to use more domestic oil, rather than to import foreign oil, 
and thereby encourage the exploration and development of 
domestic oil reserves in the interest of the national security. 
As stated in Texas American Asphalt Corp. v. Walker, 
177 F. Supp. 315, 327 (S.D. Tex.), a similar case in which 
the court dismissed a suit by a refiner which sought the 
right to import oil without an allocation under this same 
program: 


Obviously it would not be feasible to regulate an in- 
dustry of the magnitude and complexity of the petro- 
leum industry by making special provision to meet the 
needs or desires of every refiner who happens to find 
himself in a difficult situation, as a result of the appli- 
cation of the mandatory program to him. This pro- 
gram, in denying refineries generally the economic ad- 
vantage of using large quantities of imported crude, 
which is substantially cheaper than domestic crude, 
necessarily imposes hardship in varying degrees upon 
the entire industry. That is the price which it must 
pay in the interest of the national security. 


A governmental regulation is, of course, not invalid 
merely because it imposes an economic disadvantage in the 
interest of a national policy prescribed by Congress. Every 
governmental regulation, e.g., a tax, a customs duty, a min- 
imum wage law, can be shown to affect adversely some- 
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body’s business interests. But that scarcely established its 
invalidity. Norman v. Baltimore & Ohio R. Co., 294 U.S. 
240, 305. Many business enterprises, indeed, whole indus- 
tries have even been forced out of business by governmental 
regulations sustained by the courts.’ 


Any form of governmental control over the operations of 
an industry will inevitably hit some members of the in- 
dustry harder than others, but that is no basis for holding 
it invalid. In Secretary of Agriculture v. Central Roig Re- 
fining Co., 338 U.S. 604, in which the Supreme Court upheld 
the imposition of marketing quotas for sugar, the Court 
stated (pp. 616, 617-8) : 


It is a commonplace that reforms may bring in their 
train new difficulties. In any scheme of reform, their 
prevention or mitigation becomes a proper legislative 
concern. While ameliorating the effect of disorderly 
competition, market controls generate problems of 
their own, not encountered under a competitive system. 
Such new problems are not outside the comprehensive 
scope of the great Commerce Clause... 


. . The problem which confronted Congress was not 
the setting of quotas abstractly considered but so to 
fix their amount as to achieve approximate justice in 
the shares allotted to each area and the persons within 
it. To recognize the problem is to acknowledge its 
perplexities. 


9 Instances are Walls v. Midland Carbon Company, 254 U.S. 300; Ohio Ow 
Company v. Indiana (No. 1), 177 U.S. 190; Mugler v. Kansas, 123 U.S, 623; 
Jacob Ruppert v. Caffey, 251 U.S. 264; Hamilton v. Kentucky Distilleries, 
251 U.S. 146; Powell v. Pennsylvania, 127 US. 678; Murphy v. California, 
225 U.S. 623; Miller v. Schoene, 276 U.S. 272. See also Pierce Oil Corporation 
v. City of Hope, 248 U.S, 498; Lindsley v. Natural Carbonic Gas Company, 220 
U.S. 61; Mulford v. Smith, 307 U.S. 38, 49-51; Bowles v. Willingham, 321 U.S, 
503, 517-8. 
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Congress was thus confronted with the formulation 
of policy peculiarly within its wide swath of discretion. 
It would be a singular intrusion of the judiciary into 
the legislative process to extrapolate restrictions upon 
the formulation of such an economic policy from those 
deeply rooted notions of justice which the Due Process 
Clause expresses. To fix quotas on a strict historical 
basis is hard on latecomers into the industry or on 
those in it who desire to expand. On the other hand, 
to the extent that newcomers are allowed to enter or 
old-timers to expand there must either be an increase 
in supply or a reduction in the quotas of others. Many 
other factors must plague those charged with the for- 
mulation of policy—the extent to which projected ex- 
pansion is a function of efficiency or becomes a de- 
pressant of wage standards; the wise direction of cap- 
ital into investments and the economic waste incident 
to what may be on the short or the long pull overex- 
pansion of industrial facilities; the availability of a 
more suitable basis for the fixing of quotas, etc., ete. 
The final judgment is too apt to be a hodge-podge of 
considerations, including considerations that may well 
weigh with legislators but which this Court can hardly 
disentangle. 


See also Wickard v. Filburn, 317 U.S. 111, 129, 


Accordingly, the fact that the sliding scale basis of allo- 
cation may be said to give an advantage to the small re- 
finers over the big international oil companies, such as 
plaintiff, in the interest of maintaining competition in the 
industry, does not establish that the Secretary’s decision 
that the sliding scale is a “fair and equitable” basis of al- 
location lacks any rational basis. Accordingly, the chal- 
lenged provision of the regulation is valid and the com- 
plaint should be dismissed. 


33 


CONCLUSION 


For the reasons stated above the complaint should be 
dismissed. 
Respectfully submitted, 


Wu H. Orrick, JR. 
Assistant Attorney General 


Donarp B. MacGurneas 
Attorney, Department of Justice 


Attorneys for Defendants 


Affidavit of Stewart L. Udall 
In Support of Defendants’ Motion For Summary Judgment 


(Filed September 8, 1961) 


I, STEWART L. UDALL, being duly sworn, do depose 
and say: 


1. I am Seeretary of the Interior of the United States 
of America and as such I have been authorized pursuant 
to Presidential Proclamation No. 3279, March 10, 1959, 
“Adjusting Imports of Petroleum and Petroleum Products 
Into the United States”, to issue regulations for the pur- 
pose of implementing the proclamation. 


2. The purpose and reason for the imposition of controls 
on the importation of foreign crude oil, unfinished oils, and 
petroleum products is directly related to the national se- 
curity of this country. The action taken by the President 
in Proclamation 3279 stems directly from the authority and 
responsibility vested in him by the Congress of the United 
States by secion 8 of the Trade Agreements Extension Act 
of 1958 (19 U.S.C., sec. 1352a). The maintenance of a 
strong, dynamic, healthy domestic oil industry in this coun- 
try is essential to our national security, and to the extent 
that imports of foreign oil undermine the position of our 
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domestic industry, such imports weaken our national 
security. 

3. In 1949 with the development of prolific oil fields in 
the Middle East, especially in Kuwait and Saudi Arabia, 
a large surplus of petroleum became available to the free 
world. According to United States Bureau of Mines Min- 
erals Yearbook for 1950, production in Kuwait increased 
from 16,000 barrels per day in 1946 to 250,000 barrels per 
day in 1949, and in Saudi Arabia from 21,000 barrels per 
day in 1944 to 475,000 barrels per day in 1949. The World 
Petroleum Statistics—1960 No. 156 of the United States 
Bureau of Mines lists total production in the Middle East 
for 1960 at 4,603,000 barrels per day. 


Because these new fields are endowed with unusually 
large reservoirs of readily producible oil and because labor 
costs are considerably below United States rates, the cost 
of producing a barrel of this foreign oil is considerably 
less than in the United States. Tanker rates on foreign 
flag tankers hauling oil from the Persian Gulf and the 
Caribbean are not subject to United States Maritime Union 
rates prevailing on American flag tankers, which pursuant 
to the provisions of the Merchant Marine Act of 1920, 41 
Stat. 999, must be used in hauling domestic oil from United 
States ports on the Gulf of Mexico to East Coast ports of 
the United States. In view of the fact that the United 
States is the largest single consumer of oil, accounting for 
approximately 50 percent of world consumption, it was 
only natural that the surplus of cheap oil would gravitate 
to our markets. The United States Bureau of Mines Month- 
ly Petroleum Statement No. 463 indicates that the United 
States was a net exporter in 1947 of 5,088,000 barrels of 
petroleum and by 1954 had become a net importer in the 
amount of 254,222,000 barrels, and by 1960 the amount had 
leaped to 591,784,000 barrels of imports. 
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Postings in the Oil & Gas Journals for January 1959 
show 34 gravity Arabian crude at the port of Ras Tanura, 
on the Persian Gulf, was $1.80 a barrel as opposed to Texas 
Refugio, 34 gravity at $3.23 per barrel and Louisiana Bayou 
Sale, 34 gravity at $3.18 per barrel. 


The influx of cheap foreign oil began to supplant do- 
mestic¢ oil and it soon became evident that if this trend 
were permitted to continue, it would further discourage 
domestic production and exploration to the point where the 
United States would be relying almost entirely on foreign 
sources for its oil. In order to halt this trend and thereby 
to prevent the further undermining of our domestic indus- 
try and consequent impairment of our national security, in 
March of 1959 the limitations were imposed on the imports 
of foreign crude oil. 


Accordingly, it is readily apparent from the above that 
an allocation of imports of crude oil which enables a person 
to utilize the less expensive foreign crude oil is in effect 
the allocation of an economic advantage. The Government, 
therefore, considered it to be its obligation to make alloca- 
tions in such a manner that no group of refiners would ac- 
quire an undue competitive advantage as a result of allo- 
cations. Although the primary purpose of the mandatory 
oil import program is to encourage exploration and de- 
velopment, the program is also dedicated to the mainte- 
nance of a healthy petroleum industry. If, by virtue of a 
system of allocations, the economic advantages arising out 
of a supply of foreign crude oil were secured principally 
to the larger refining companies, the economic health of the 
smaller companies would be in serious jeopardy. Thus, the 
sliding scale is designed to prevent the lion’s share of eco- 
nomic advantage from accruing to the very large refining 
companies, and as such, it is a measure for the preservation 
of the economic health of the refining industry as a whole. 
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4. In paragraph 5 of its complaint Plaintiff avers that 
as a result of Defendants’ actions, Plaintiff is suffering ir- 
reparable financial injury. Attached as Exhibit 1 is a copy 
of Plaintiff's 1960 Annual Report containing a “Ten-Year 
Financial Summary” which clearly indicates that Plaintiff’s 
total revenue has risen from $8,261,000,000 in 1958 under 
the voluntary program to $8,714,000,000 in 1959, the first 
year of the mandatory program, and to $8,915,000,000 in 
1960. Net income likewise has risen from $562,000,000 in 
1958 to $630,000,000 in 1959, and to $689,000,000 in 1960. 
In addition, in a press release dated July 27, 1961 (a copy 
of which is attached as Exhibit 2), Mr. M. J. Rathbone, 
President, Standard Oil Company (New Jersey) estimated 
Plaintiff's earnings for the first half of 1961 at $385,000,000, 
a gain of 22 percent over the first half of 1960. 


5. In paragraph 11 of its complaint, Plaintiff contends 
that the present method of allocating imports of crude oil 
imposed by section 10(b) of the Oil Import Regulations 
does not distribute the total imports authorized for the pe- 
riod July 1, 1961 through December 31, 1961 on a fair and 
equitable basis among persons with refinery capacity in re- 
lation to refinery inputs. 


It should be pointed out that under the sliding scale pro- 
vided in section 10(b) of the regulations, every applicant 
receives an allocation equal to 11.1 percent of his first 
10,000 average barrels per day of refinery inputs and 10.2 
percent of his next ten thousand barrels, and 9.3 percent of 
his third ten thousand barrels—and so on up through the 
last increment in the scale. For example: If a company 
had refinery inputs of 151,000 barrels per day for the base 
period (the year ending March 31, 1961) its allocation for 
the period July 1 through December 31, 1961 would be com- 
puted as follows: 
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allocation 11,815 barrels per 
day, which is multiplied by 1S4 days in the allocation period 
for a total allocation for the period of 2,173,960 barrels. 


However, if we were to adopt the method suggested by 
Plaintiff in Section 11 of its complaint and divided total 
inputs authorized for the period July 1, 1961 through De- 
cember 31, 1961 among persons with refinery capacity in 
direct proportion to refinery inputs, as will be seen from 
the table attached as Exhibit 3, every one of the small re- 
finers would have its allocation reduced, while most of the 
large international integrated oil companies (i.e., those that 
have producing properties, refinery capacity and marketing 
facilities), with refinery capacity in excess of 100,000 bar- 
rels per day, including Plaintiff, would receive a sizable in- 
crease in their allocations. This the Plaintiff contends 
would be a fair and equitable method of distributing total 
authorized imports. 


6. In paragraph 17 of its complaint, Plaintiff contends 
that “Since March 13, 1959 when Oil Import Regulation 1 
was first issued, the Plaintiff has exhausted the administra- 
tive remedies available to it...” 


On April 14, 1959 Plaintiff filed an appeal with the Oil 
Import Appeals Board (a copy of which is attached as Ex- 
hibit 4) from the Administrator’s decision concerning its 
erude oil allocation for the first period in which allocations 
were granted under the mandatory program (March 11, 
1959 through June 30, 1959). 


38 


In a letter dated May 1, 1959 (a copy of which is attached 
as Exhibit 5) the Chairman of the Oil Import Appeals 
Board advised Plaintiff that the grounds for the appeal 
were that the regulations be changed and that it was the 
view of the Board that it could not entertain appeals which 
required a change in the regulations. Accordingly, the 
Board dismissed the appeal without a hearing. Plaintiff 
has never filed any petitions or appeals with the Oil Im- 
port Appeals Board with respect to its allocations of erude 
oil in any of the succeeding allocation periods to date. 


7. Plaintiff further avers in paragraph 17 of its com- 
plaint that its most recent objection to the method of al- 
location was made in a hearing held in May 1961 called by 
defendants as a preliminary to the promulgation of the 
amendments to the regulations which are effective for the 
period July 1, 1961 through December 31, 1961, and that its 
protests and objections have been overruled or rejected by 
Defendants. 


The fact of the matter is that the hearing referred to, 
which was held in Washington, D. C., on May 10 and 11, 
1961, was not called as a preliminary to the promulgation 
of Amendment No. 7 of the Oil Import Regulation which 
contains the sliding scale in effect for the period July 1, 
1961 through December 31, 1961. On the contrary, this 
hearing was held for the specific purpose announced in the 
Notice of Public Hearing published in the Federal Register 
of April 19, 1961—26 F.R. 3329, namely, to receive com- 
ments and testimony on those phases of the Mandatory Oil 
Import Program relating to imports into Districts LIV of 
crude oil, unfinished oils, and finished products other than 
residual fuel oil to be used as fuel. These hearings were a 
part of the Department’s overall review of the mandatory 
import program, and to date we are still evaluating the 
testimony and exhibits, and have not made any changes in 
the program as a result of these hearings. 
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It is necessary to issue every six months an amendment 
to the oil import regulation in order to revise the sliding 
scales in sections 10 and 11 of the regulations, due to the 
fact that the oil is allocated for periods of six months on 
the basis of the total amount available for allocation during 
the period pursuant to estimates of total demand as com- 
puted by the Bureau of Mines. 


Stewart L. Upat 
Secretary of the Interior 
Subscribed and sworn to 
before me this 6th day 
of September, 1961. 


Lorin A. Davis 
Notary Public D.C. 


My commission expires December 14, 1961. 


Affidavit of J. Cordell Moore 
In Support of Defendants’ Motion For Summary Judgment 


(Filed September 26, 1961) 


I, J. CORDELL MOORE, being duly sworn, do depose and 
say: 


1. Iam Adminstrator of the Oil Import Administration, 
Department of the Interior, and as such I am responsible for 
the making of allocations of imports of crude oil and un- 
finished oils under regulations issued by the Secretary of 
the Interior. 


2. There is attached to this affidavit as Exhibit 1 a table 
which shows how allocations if made on the basis suggested 
by Plaintiff in paragraph 11 of its complaint—i.e., division 
of authorized imports among persons with refinery capacity 
in direct proportion to refinery inputs—would differ from 
the allocations actually made for the period July 1, 1961 
through December 31, 1961 under section 10 of Oil Import 
Regulation 1 (Revision 2), Amendment 7. 
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3. There is attached as Exhibit 2 a table which shows 
how allocations if made on the basis referred to by Plain- 
tiff in paragraph 12 of its complaint—i.e., a system pro- 
viding for allocations in direct proportion to refinery in- 


puts but assuring an importer 70 percent of his last allo- 


cation under the Voluntary Oil Import Program—would 
differ from the allocations actually made for the period 
July 1, 1961 through December 31, 1961 under section 10 
of Oil Import Regulation 1 (Revision 2), Amendment 7. 


J. CorpeLLt Moore 
Administrator, 
Oil Import Administration 


Subscribed and sworn to before me 
this 25th day of September, 1961 


Lortw A. Davis 
Notary Public in and for the 
District of Columbia 


My commission expires Dee. 14, 1961 
(SEAL) 
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Motion of The Atlantic Refining Company 
For Leave to Intervene as a Defendant 


(Filed October 9, 1961) 


The Atlantic Refining Company (hereinafter Atlantic) 
moves, on the grounds set forth herein, for leave to inter- 
ene as a defendant in this action, in order to assert the de- 
fenses set forth in its proposed Answer and in its Motion 
for Summary Judgment with supporting Brief, copies of 
which are attached. 


Atlantic is an importer of crude oil into Districts LIV 
(the region east of the Rocky Mountains) and as such is 
directly subject to those provisions of Oil Import Regulation 
1, 32A C.F.R. ch. X, which are challenged by plaintiff in this 
action. 


Atlantic seeks intervention of right pursuant to Rule 
24(a)(2) Fed.R.Civ.P. The applicant will be bound by a 
judgment in this action because any change in the present 
allocation system will affect either the size of Atlantic’s 
allocation for crude oil imports into Districts I-IV or its 
relative position with respect to other importers and com- 
petitors, including plaintiff. The representation of At- 
lantie’s interest by existing parties is inadequate because 
Atlantic maintains that the proper grounds for decision of 
this case have not been presented by any of the existing 
parties and because defendants’ defense of the sliding scale 
is based on grounds broader than necessary for a resolu- 
tion of the existing controversy. 


Alternatively, Atlantic seeks permissive intervention 
pursuant to Rule 24(b) (2) Fed.R.Civ.P. Atlantic’s defense 
of the present allocation system as set forth in its Answer 
and Motion for Summary Judgment with supporting Brief 
raises questions of law and fact which are common to the 
pending litigation. By permitting intervention, multi- 
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plicity of suits may be avoided because any change in the 
present allocation system might occasion further litigation. 


Henry B. Weaver, JR. 
Ray 8. DoxaLpson 
Tuomas C. MaTruews, JR. 
GrorGE A. AVERY 
Attorneys for 
Applicant for Intervention 
The Atlantic Refining Company 
Of Counsel: 
WEAVER AND GLAsSIE 
1225 19th Street, N. W. 
Washington 6, D. C. 
FEderal 8-4280 


Answer of The Atlantic Refining Company 
(Filed October 9, 1961) 


Intervenor answers the paragraphs of the complaint as 
follows: 


1. Admitted. 
2. Admitted. 
3. Admitted. 


4. Admitted, except that J. Cordell Moore has now been 
substituted for Lawrence J. O'Connor, Jr. 


5. Intervenor admits that Presidential Proclamation 
3279 has limited and is now limiting imports of erude oil by 
plaintiff, intervenor and others into Districts LIV (all 
states of the United States east of the Rocky Mountains). 
Intervenor admits that this has resulted in irreparable in- 
jury to many companies, including plaintiff and intervenor, 
which had, with the encouragement of the Federal Govern- 
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ment, risked substantial capital for the discovery, develop- 
ment and refining of overscas petroleum. 


Intervenor further adinits that there exists between the 
plaintiff on the one hand, and defendant and intervenor, 
on the other hand, an actual controversy justiciable in 
character. Intervenor denies each and every other allega- 
tion of this paragraph. 


6. Admitted. 
7. Admitted. 
S. Admitted. 
9, Admitted. 
10. Admitted. 


11. Intervenor admits that defendants have authorized 
a level of crude oil imports for Districts I-IV for the period 
July 1, 1961, through December 31, 1961, which equals ap- 
proximately 9.5 percent of the average, total refinery in- 
puts of all authorized importers for the year ending March 
31, 1961, as reported by such importers to defendants and 
published by them on July 14, 1961. Intervenor further 
admits that 9.5 percent of plaintiff's refinery inputs 
throughout Districts LIV for that year as so reported 
equals approximately 77,500 barrels per day, and that plain- 
tiff’s present allocation equals approximately 5.3 percent 
of its refinery inputs. Intervenor denies each and every 
other allegation in paragraph 11 of the complaint. 


12. Intervenor admits that if, for the period July 1, 1961 
through December 31, 1961, defendants had eliminated the 
sliding scale method for allocating erude oil imports by 
reference to refinery inputs but had retained the provision 
assuring each refiner, as a minimum, of an allocation equal 
to 70 percent of its respective base period quota, then plain- 
tiff and other companies similarly situated would have re- 
ceived larger allocations for that period than they actually 


received under the allocation system employed by defend- 
ants. Intervenor denies cach and every other allegation in 
paragraph 12 of the complaint. 


13. The allegations in paragraph 13 of the complaint are 
conclusions of law which do not require an answer, but as 
to those allegations thereof which may be allegations of 
fact, intervenor denies each and every one. 

14. The allegations in paragraph 14 of the complaint are 
conclusions of law which do not require an answer but as 
to those allegations thereof which may be allegations of 
fact, intervenor denies each and every one. 

15. Intervenor admits that under the present allocation 
system, there is substantial variation between refiners as 
to the mathematical proportion that their allocations bear 
to their refinery inputs and that such variation includes the 
proportions alleged by plaintiff. Intervenor denies each 
and every other allegation of paragraph 15. 


16. Denied. 


17. Denied for lack of knowledge and information suffi- 
cient to form a belief. 


18. The allegations in paragraph 1S of the complaint are 
conclusions of law which do not require an answer, but as 
to those allegations thereof which may be allegations of 
fact, intervenor denies each and every one. 


19. Denied. 


ADDITIONAL DEFENSE 


1. Intervenor, The Atlantic Refining Company, is a cor- 
poration organized and existing under the laws of Pennsyl- 
yania with a place of business and executive offices in Phil- 
adelphia, Pennsylvania. Intervenor is an integrated pe- 
troleum company engaged in the production, transporta- 
tion, refining, and marketing of crude oil and its products 
in interstate and foreign commerce. As an integral part 
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of such business, intervenor imports foreign crude oil into 
the United States and refines such oil in its Philadelphia 
refinery. 


2, Intervenor has an allocation for the current period 
under the Mandatory Oil Import Program that permits it 
to import 35,140 barrels of crude oil per day into Districts 
LIV. It receives this allocation pursuant to Section 10(¢) 
of Oil Import Regulation 1 which provides that no such 
allocation shall be less than 70 percent of an importer’s 
last allocation for crude oil imports under the Voluntary 
Oil Import Program. This provision is commonly known 
as the historical floor. 


3. Intervenor, being an importer of crude oil subject to 
the Mandatory Oil Import Program, will be bound by the 
court’s judgment in this action. If the sliding scale should 
be eliminated, intervenor, and others similarly situated, 
would thereby be placed at a competitive disadvantage with 
respect to plaintiff and others similarly situated. Judg- 
ment in this action could cause defendants to change the 
present allocation system for Districts I-IV. Any change 
in this system would directly and seriously affect inter- 
venor. 

4, The position taken by defendants in their pending 
Motion for Dismissal or Summary Judgment demonstrates 
that intervenor’s interests are not and cannot be adequately 
represented by defendants. Defendants fail to bring to the 
court’s attention the essential and relevant facts for the 
proper disposition of this case. The proper basis for dis- 
position of this case is set forth in the following paragraphs 
and in intervenor’s Motion for Summary Judgment, filed 
herewith. 


5. Plaintiff’s prayer for relief secks a judgment as to 
the validity of the sliding scale set forth in Section 10(b) 
of Oil Import Regulation 1. The sliding seale is only a 
single provision of an allocation system which works as an 
integral whole. Both allocation provisions—the sliding 
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seale set forth in Section 10(b) and the historical floor 
provision set forth in Section 10(¢) of Oil Import Regula- 
tion 1—have direct and inseparable effects on the size of 
every allocation under the Mandatory Program regardless 
of which of the provisions may have determined a particu- 
lar allocation. For these reasons, the sliding scale cannot 
properly be adjudged in isolation but must be considered 
in the context of the entire allocation system. 


6. The pattern of imports created by competitive forces, 
and the relative importing positions of the refiners who 
imported under and as a result of competitive conditions, 
were preserved by the Voluntary Oil Import Program and 
are reflected in the last allocations thereunder. 


7. The effect of the historical floor provision in the Man- 
datory Program, which is expressed as a percentage of the 
last allocation under the Voluntary Program, is to preserve 
a competitive pattern and to carry forward into the Man- 
datory Program the relative importing positions estab- 


lished under competitive conditions. 


8. The effect of the sliding scale is to minimize the dis- 
ruptions to the competitive pattern which would otherwise 
be caused by an allocation provision based on refinery 
inputs. 


9. The interaction of the sliding scale and the historical 
floor results in a distribution of 58.5 percent of all crude 
oil imports into Districts I-IV to established importers who 
rely on the historical floor. It thereby preserves to a sig- 
nificant extent not only the flow of oil to the companies 
which imported under competitive conditions but also the 
relative importing positions of those companies. 


10. Because the present allocation system results in a 
disposition which closely approximates a pattern achieved 
in response to competitive forces, it can be held to be fair 
and equitable among refiners in relation to refinery inputs 
as required by Presidential Proclamation 3279 and Section 
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2 of the Act of July 1, 1954 as added by the Act of June 
21, 1955, 69 Stat. 166, as amended, 19 U.S.C. §§ 1352a(b)- 
(e) (1958). 
Henry B. Weaver, JR. 
Ray 8. DoxaLpson 
Tuomas C. Matruews, JR. 
GrorGE A. AVERY 
Attorneys for Intervenor 
The Atlantic Refining Company 
Of Counsel: 


WEAVER AND GLASSIE 
1225 19th Street, N. W. 
Washington 6, D. C. 
FEderal S-4280 


Motion of The Atlantic Refining Company for 
Summary Judgment 


(Filed October 9, 1961) 


Intervenor moves the Court for summary judgment on 
the ground that there is no genuine issue as to any mate- 
rial fact and intervenor is entitled to judgment as a mat- 
ter of law. 


The Court is respectfully referred to the affidavit of 
R. D. Bent, Vice President, The Atlantic Refining Com- 
pany, and to the brief filed in support of this motion. 


Henry B. Weaver, Jr. 

Ray S. Donatpson 

Tomas C. Marruews, Jr. 

Grorce A. AVERY 

Attorneys for Intervenor 

The Atlantic Refining Company 
Of Counsel: 


WEAVER AND GLassIE 
1225 19th Street, N.W. 
Washington 6, D. C. 
FEderal 8-4280 
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Brief of The Atlantic Refining Company in Support of Its 
Motion for Summary Judgment 


(Filed October 9, 1961) 


STATEMENT OF Facts 


The facts set forth herein are the material facts as to 
which intervenor contends there is no genuine issue. This 
statement is submitted in accordance with Rule 9(b) of 
the Rules of this court. 


Intervenor, The Atlantic Refining Company, adopts the 
Statement of the Case and that portion of the Statement 
of Facts in Defendants’ Brief starting on page 1 and end- 
ing on page 5 immediately before the heading, “The Ap- 
plication of the Mandatory Program to Plaintiff.”’ The 
facts stated in the following paragraphs are also relevant 
and necessary to the resolution of this controversy. 


Intervenor’s Activities—Intervenor is an integrated 
petroleum company engaged in the production, transporta- 


tion, refining, and marketing of crude oil and its products 
in interstate and foreign commerce. As an integral part 
of such business, intervenor imports foreign crude oil into 
Districts I-IV? and refines such oil in its Philadelphia re- 
finery. (Bent Affidavit, 17 2-3.) 


Intervenor has long engaged in substantial overseas 
petroleum exploration and development activities. In the 
period from the early 1920’s through the first half of 1961, 
intervenor invested $336,480,000 in foreign producing activ- 
ities, and by the end of June, 1961, it had recovered only 
$236.551,000 of that investment (Bent Affidavit, 3.) 
During and after World War II, with the encouragement 
of the Federal Government (Bent Affidavit, 1 3, Exhibit 2), 
intervenor intensified its efforts to supplement domestic 
petroleum supplies from foreign sources. 


1 The entire region of the United States cast of the Rocky Mountains. 
* These figures do not include investments in Canada. 
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Not until 1957 did intervenor’s intensified foreign actvi- 
ities result in substantial production increases. From 1956 
to 1960, intervenor’s net foreign production of crude oil 
rose from 12,659 to 55,008 barrels per day.” (Bent Aff- 
davit, 1 4, Exhibit 1). The start of this inerease in inter- 
venor’s foreign production coincided closely with the im- 
position of controls on imports of crude oil into the United 
States. (Bent Affidavit, 7 4). 


Before oil import controls were initiated, intervenor was 
one of the relatively few importers and refiners of foreign 
erude oil. In the three-year period from 1954 through 1956 
intervenor imported an average of 65,400 barrels of crude 
oil per day into Districts I-IV. Only five other companies 
imported as much crude oil in the same period. (Bent 
Affidavit, 15, Exhibit 3). 


Before July 1957 any refiner was free to import and 
process foreign crude oil, subject only to its availability 
and to the payment of a small import tax. Internal Rev- 
enue Code of 1954, § 4521. Economic and competitive forces 
governed the amounts of foreign oil imported by the vari- 
ous refiners. In that period, the only governmental re- 
straint on oil imports (other than the tax) was a request 
from the Direetor, Office of Defense Mobilization (ODM), 
to importers ‘‘to restrict imports of petroleum into the 
United States on a voluntary, individual basis in conform- 
ity with the policy enunciated by the” Cabinet Committee 
on Energy Supplies and Resources Policy. (Bent Afp- 
davit, Exhibit 3). Nevertheless, few refiners risked the 
capital then needed to engage in the business of importing 
oil. (Bent Affidavit, 75). 


— 


2 These figures do not include Canadian production. 


‘The Committee recommended that imports be kept to such a level that their 
proportion to domestic crude oil production would not exceed the proportion 
prevailing in 1954. Intervenor complied with the request from the Director, 
ODM. 
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Voluntary Oil Import Program—On July 29, 1957, the 
President, for reasons of national security, initiated the 
Voluntary Oil Import Program by approving the recom- 
mendations of his Special Committee to Investigate Crude 
Oil Imports. (Bent Affidavit, 76, Exhibit 3). Intervenor 
cooperated with this Program by keeping its imports for 
the last half of 1957 down to 58,900 barrels daily rather 
than increasing them to the previously planned level of 
75,000 barrels daily. (Bent Affidavit, 17). 


Tnitial allocations for erude oil imports into Districts 
LIV under the Voluntary Oil Import Program were granted 
to twenty-seven refiners, including intervenor, all of whom 
had importing histories or definite importing plans before 
controls were announced. These initial allocations were 
based either on importing histories or importing plans 
without regard to domestic refineries or inputs. (Bent 
Affidavit, { 8, Exhibit 3). 


Subsequently, each of these initial twenty-seven alloca- 
tions was reduced by approximately 15 percent in order to 
provide allocations for thirteen new importers who sub- 
mitted definite importing plans. The allocations of the thir- 
teen new importers were determined on the basis of their 
plans and testimony at public hearings. The Special Com- 
mittee said that there must be provision for ‘‘newcomers 
with immediate requirements. ...’’ There is no indica- 
tion that the Committee gave any weight to relative refin- 
ery inputs in determining the allocations of the thirteen 
new importers. (Bent Affidavit, 1 9, Exhibit 4). 


Thus, in the last period of the Voluntary Oil Import 
Program (September 1, 1958, through March 10, 1959) 
forty companies held allocations for crude oil imports into 
Districts I-IV totalling 713,000 barrels per day. (Bent 
Affidavit, 19, Exhibit 4). Intervenor’s imports were fur- 
ther reduced to 50,200 barrels per day for this period. 
(Bent Affidavit, 19). 
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The entire pattern of allocations under the Voluntary 
Oil Import Program reflected as precisely as possible the 
competitive forees that would have governed the relative 
importing positions of refiners in the absence of controls. 
Allocations for the last period of the Voluntary Program, 
as well as for all periods thereof, were based on demon- 
strated ability and need to import foreign crude oil rather 
than on the size of domestic operations unrelated to foreign 
supply requirements. (Bent Affidavit, 1 10). 


Mandatory Oil Import Program—Defendants’ descrip- 
tion of the Mandatory Oil Import Program (Brief, pp. 
2-5) fails to note the important fact that the allocation 
system thereunder maintains, to a significant degree, the 
Voluntary Program’s recognition of the competitive im- 
porting relationships that existed among refiners before 
controls. The relevant allocation system under the Man- 
datory Program is set out in Sections 10(b) and 10(c) of 
Oil Import Regulation 1, 32A C.F.R. ch. X. Section 10(b) 
provides that crude oil imports for Districts I-IV will be 
allocated in proportion to refinery inputs for the year 
ended three months before the allocation period, with the 
proportion being based on a so-called ‘‘sliding scale.” 
Section 10(e) provides that. regardless of Section 10(b), a 
refiner shall not receive an allocation that is less than 70 
percent of his last allocation under the Voluntary Oil 
Import Program. This latter provision is frequently 
termed the ‘‘historical floor.” 


Tt has been pointed out above that the pattern of alloca- 
tions in the last period of the Voluntary Program paral- 
leled, as closely as possible, the established pattern of 
competition. The obvious purpose and actual effect of 
the historical floor is to carry that pattern forward into 
the Mandatory Program. (Bent Affidavit, 11). 


Under the present allocation system, 58.5 percent of 
erude oil imports for Districts I-IV is distributed to fifteen 
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of the established importers,’ including intervenor and 
plaintiff, in allocations determined by the historical floor. 
(Bent Affidavit, 713, Exhibit 5). Eleven of these fifteen 
established importers, including intervenor and plaintiff, 
operate refineries located on Atlantic Coast tidal water 
(Bent Affidavit, § 14, Exhibit 6), and these eleven refiners 
hold allocations totalling 371,000 barrels daily, or 55.0 
percent of all crude oil imports allocated for Districts I-IV. 
Other than these eleven established importers, there is only 
one additional company, namely Standard (Indiana), that 
operates a refinery on the Atlantic Coast. (Bent Affidavit, 
7 14). 


The eleven Atlantic Coast refiners which now receive 
their allocations on the basis of the historical floor, imported 
and refined substantially all of the foreign oil that 
flowed into Districts I-IV before oil import controls were 
imposed.* (Bent Affidavit, 15, Exhibit 3, Table II). This 
situation resulted from normal, competitive forces. 


Today, under the Mandatory Oil Import Program, the 
Atlantic Coast refiners are still virtually the only ones 
refining foreign oil in Districts I-IV. Although the Atlan- 
tic Coast refiners relying on the historical floor hold only 
55 percent of the allocations, they refine more than 88 
percent of the oil imported under controls. They make up 
the substantial difference between the amount they refine 
and the amount they are permitted to import by obtaining 
the imports of other refiners in exchange for domestic oil 
as permitted by Section 17, Oil Import Regulation 1. (Bent 
Affidavit, 7 15). 


As Secretary Udall averred in his affidavit filed herein in 
support of Defendants’ Motion for Summary Judgment, 


® The established importers are thirty refiners with current allocations who 
also held allocations in the last period of the Voluntary Oil Import Program. 
Not included are refiners whose last Voluntary Period allocations were based 
on overland imports from Canada or companies without refinery inputs. 


6Imports from Canada have not been considered. (Bent Affidavit, § 13, 
n, 5). 
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“the cost of producing a barrel of . . . foreign oil is consid- 
erably less than in the United States.’’ (Udall Affidavit, 
p. 2). Because of differences in transportation charges, 
the excess of the delivered cost of domestic oil over the 
delivered cost of foreign oil is greater for an Atlantic 
Coast refinery than for a refinery located elsewhere. As 
a result, limitations on the right to import foreign crude 
oil have greater and more immediate economic effects for 
Atlantic Coast refiners than for others. (Bent Affidavit, 
9 15). 


Defendants point out (Brief, p. 6 and Udall Affidavit, 
p. 3, Exhibit 3) that the effect of eliminating the sliding 
scale would be to give an allocation increase to ‘‘most’’ 
refiners with capacity in excess of 100,000 barrels per day, 
including plaintiff. Defendants neglect to point out, how- 
ever, that five of the eighteen refiners operating such 
capacity, including intervenor, would receive allocation 
reductions, ranging from 33.8 percent for Gulf to 53.1 
percent for Standard of California. All five of these 
importers operate refineries on the Atlantic Coast. (Com- 
pare Bent Affidavit, Exhibit 6, with Udall Affidavit, Ex- 
hibit 3). Intervenor’s allocation would be reduced approxi- 
mately 16,668 barrels per day, or 47.4 percent (Udall Affi- 
davit, Exhibit 3). 


ARGUMENT 


I. In Deciding This Case the Court Should Consider the 
Entire Allocation System, Not Just An Artificially 
Isolated Part Thereof. 


The complaint in this case directs an attack upon the 
sliding scale provision of Oil Import Regulation 1 for allo- 
eating crude oil imports for Districts I-IV. Defendants’ 
Motion for Summary Judgment and supporting brief coun- 
ter this challenge as if the sliding scale were distinct and 
severable from all other aspects of this allocation system. 


Both parties fail to consider the central fact that the 
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sliding scale is only a single provision of the intricate 
system for allocating the rigidly controlled quantity of 
erude oil imports into Districts I-IV. By thus attempting to 
isolate one factual element from this complex and inter- 
related allocation system, plaintiff and defendants have 
depicted a hypothetical set of facts which presents the 
court with a broader legal issue than is necessary for the 
decision of this case. 


The Atlantic Refining Company is convinced that the 
allocation system can only be properly adjudged as an 
integral whole. It is axiomatic that the less complete the 
facts upon which a judgment is based, the less well defined 
are the legal consequences of that judgment. In this case 
in particular, a decision not properly limited by reference 
to all the relevant facts might have consequences that would 
not be warranted by the resolution of the present contro- 
versy. 


Plaintiff and defendants have ignored these principles 
and have failed to bring to the court’s attention all the 
facts essential and relevant to this controversy. For this 
reason, and for the further reason that Atlantic will be 
bound by a judgment in this case, it has sought interven- 
tion. It is intervenor’s position that, when the court con- 
siders the entire allocation system and not merely an arti- 
ficially isolated segment thereof, it will necessarily conclude 
that defendants were acting within the scope of their 
authority in promulgating an allocation system that pre- 
serves to a significant extent the competitive pattern of 
imports that existed before controls. 


Plaintiff has alleged that the system for allocating crude 
oil imports is not ‘‘fair and equitable... in relation to 
refinery inputs’’ simply because the sliding seale imposes 
narrower limits on the imports of large refiners than on 
the imports of small refiners. Defendants have countered 
this argument simply by urging upon the court the propo- 
sition that an administrative classification, such as the 
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sliding scale, based on size alone, is ‘‘fair and equitable.’ 
Intervenor urges, however, that the validity of the sliding 
scale cannot be determined in isolation but must be consid- 
ered in the context of the entire allocation system. 


In practical effect as well as in theory, the two allocation 
provisions concerning crude oil imports into Districts I-IV 
work together and must be considered together. Since the 
total allowable quantity of imports is not subject to de- 
fendants’ control by the terms of Proclamation 3279,* when- 
ever defendants allocate a certain quantity to one importer 
or group of importers, they thereby reduce by a like quan- 
tity the availability of imports for all other importers. 


The historical floor maintains a level based on competi- 
tive forces below which the sliding scale cannot force a 
refiner’s allocation, and at the same time necessarily limits 
the quantity available for allocation by the sliding scale. 
By the same token, the very granting of allocations to 
newcomers on the basis of their domestic refinery inputs. 


despite substantial lowering of the overall level of imports, 
has reduced the quantity available for allocation on the 
basis of import shares before controls. 


The sliding scale serves to hold down the number and size 
of deviations from the competitive pattern existing before 
controls which would otherwise result from allocations 
based on refinery inputs. Accordingly, both allocation pro- 
visions—the sliding scale and the historical floor—have had 
direct and inseparable effect on the size of every allocation 
regardless of which of the provisions may have determined 
a particular allocation. 


The fact that the allocation system works as an integral 
whole would, of itself, preclude consideration of the sliding 


7 Currently, the total allocation of crude oil imports for Districts I-IV is 
675,020 barrels per day in comparison to a level of 783,000 barrels per day for 
the first allocation period of the Voluntary Oil Import Program. See Bent 
Affidavit, Exhibit 4, table. At the same time, the number of allocation holders 
has risen from 27 to 134. 
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seale in isolation. There are further reasons, however, why 
the court should not artificially limit the facts in this case. 
If the court should uphold Oil Import Regulation 1 for the 
reasons urged by the Government, its decision would stand 
as precedent for the validity of other administrative dis- 
criminations in other contexts against large companies for 
no reason other than that they were large. Such a holding 
could have broad and unforeseeable consequences for the 
many areas of administrative regulation of business. 


Obviously, if the propriety of such an administrative 
discrimination were squarely presented, a court would have 
the duty of passing upon it. This case, however, does not 
pose such a broad issue because the dual system for allo- 
eating crude oil imports for Districts I-IV can only prop- 
erly be held to satisfy the requirements of the enabling 
statute and proclamation on the narrower ground that it 
tends to preserve a competitive pattern of imports. 


The possible consequences of a holding that the sliding 
seale is invalid illustrate the necessity for the court to 
consider all aspects of the system for allocating crude oil 
imports for Districts I-IV. Such an outcome might well 
result in defendants’ selecting an entirely new method 
of allocating imports without regard to competitive pat- 
terns. The complaint itself (| 11) proposes this possibility. 
Surely, the court would not want its decision to ignore any 
aspect of the challenged Regulation that would be affected 
thereby. 


Since both plaintiff and defendants brush aside vital and 
inseparable characteristics of the existing allocation sys- 
tem in their concentration on the sliding seale, intervenor 
considered it necessary to apprise the court of the overall 
operation of the allocation system. On the basis of inter- 
venor’s brief, the court can pass on the allocation system 
as it actually exists, rather than on an artificially isolated 
segment of that system. 
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II. The Present Allocation System Mects the Applicable 
Standard Because It Preserves To a Significant De- 
gree a Pattern Established Under Competitive Con- 
ditions. 


A. Introduction 


Plaintiff attacks the allocation system established by Oil 
Import Regulation 1 on the ground that it does not satisfy 
the requirement of the enabling Presidential Proclamation 
that the allowable crude oil imports for Districts I-IV be 
distributed among refiners in a manner which is fair and 
equitable in relation to refinery inputs. It is the position 
of intervenor that the allocation system established by Oil 
Import Regulation 1 mects that standard to a sufficient 
degree so that it may be upheld by the court. Intervenor 
bases this conclusion not on broad generalizations as to the 
breadth of administrative diseretion in establishing the 
system, such as defendants urge, but on the practical fact 
that the allocations to a significant extent reflect a pattern 
established under competitive conditions and to that extent 
are fair and equitable. 


B. Defendants Are Correct in Seeking to Preserve the Dis- 
position of Foreign Crude Oil Achieved as a Result of 
Competitive Forces. 


The Government’s decision to curtail the volume of 
erude oil imports involves deliberate interference with the 
competitive process in the interest of national security. 
The Government for reasons of national security chose to 
interfere with competition, thus protecting domestic pro- 
ducers in markets where foreign oil enjoys a cost advan- 
tage. This policy necessarily imposes an inereased cost on 
those whom the competitive process has made most depend- 
ent on foreign oil, namely, East Coast consumers, as well 
as on those who have invested in foreign oil and related 
assets for supplying these consumers at lower cost. 


Whenever limitations are imposed on the supply of a 
resource, the allocation of that limited supply can never 
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satisfy all interests. Intervenor has diligently sought for 
examples of governmental limitation of the supply of a 
product where the necessity has arisen to allocate the avail- 
able supply among competitors. In virtually every instance 
that intervenor has discovered, the allocation has taken 
into account the pattern established under competitive 
conditions. 


Thus, the supply of imported dairy and rye products, 
limited by a series of Presidential Proclamations * pur- 
suant to the Agricultural Adjustment Act,” is allocated *° 
among importers on a rigidly historical basis. 


The supply of imported sugar is limited by the Sugar 
Act of 1948.2 The Sugar Act requires that imports be 
allocated on a fair and equitable basis. Pursuant to the 
Act the Secretary of Agriculture allocated the supply on 
a rigidly historical basis. This system was upheld by the 
Supreme Court in Secretary of Agriculture v. Central Roig 
Refining Co., 338 U.S. 604 (1950). 


Under the Agricultural Adjustment Act, production 
quotas for the following products have been allocated on 
the basis of historical performance: tobacco,” wheat,* 
cotton,” rice,® and peanuts.”* 


8 Proclamation No. 3019, June 12, 1953, 18 Fed. Reg. 3361. 

Proclamation No. 3025, July 4, 1953, 18 Fed. Reg. 3815. 

Proclamation No. 3178, April 17, 1957, 22 Fed. Reg. 2701. 

Proclamation No. 3306, August 7, 1959, 24 Fed. Reg. 6407. 

* Sec, 22 of the Act of May 12, 1933, added by Act of August 24, 1935, 49 
Stat. 773, as amended, 7 U.S.C. § 624 (1958). 

7 C.F.R. §§ 6.20-33 (1959). 

4 See, 205(n) of the Act of Aug. 8, 1947, ch. 519, 61 Stat. 926, as amended, 
7 U.S.C. §1115(a) (1958). 

12 See, 313 of the Act of Feb. 16, 1938, ch. 30, 52 Stat. 47, 7 U.S.C. § 1313(b) 
(1958). 

4 Sec. 334, as amended, 7 U.S.C. §1334(b) (1958). 

4 See, 334, as amended, 7 U.S.C. § 1334(f) (1958). 

Sec, 353, as amended, 7 U.S.C. § 1353(b) (1958). 

18 See, 358(d), as amended, 7 U.S.C. § 1358(d) (1958). 
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The Philippine Trade Act * allocated import quotas for 
Philippine products among producers on a historical basis. 


Regulations * under the Narcotic Drug Import and Ex- 
port Act” permit the allocation of import quotas to new- 
comers only if it will not adversely affect existing manu- 
facturers of narcotic drugs. 


The Defense Production Act * provides that allocations 
of material covered thereby shall be based on competitive 
considerations including the share held by the companies 
involved in a specific period prior to controls and the com- 
petitive position at the time controls are imposed. While 
it thus provides that the competitive positions of estab- 
lished firms shall be maintained, it also allows for the 
inclusion of newcomers. 


These precedents are but reflections of the basic prin- 
ciple underlying our economic system that competition 
creates the most economic disposition of resources. When 
controls are imposed, the resulting disposition should ap- 
proximate as closely as possible the pattern achieved in 
response to competitive forces. Especially is this so in 
this case, where the controls were imposed not because of 
imperfections in the competitive process but because of 
national security considerations. 


The importance of interfering to the smallest possible 
extent with competitive forces was recognized by defend- 


17 Sec, 211-216 of the Act of April 30, 1946, ch, 244, 60 Stat. 144, 22 U.S.C. 
§§ 1261-66 (1958), suspended and not applicable during such time as the 
revised agreement between the United States and the Philippines is in effect, 
sec, 201 of the Act of Aug. 1, 1955, ch. 438, 69 Stat, 413. 22 U.S.C. § 1372 
(1958). 


#21 C.F.R. $302.2 (1955). 


Sec. 2 of the Act of Feb. 9, 1909, ch. 100, 35 Stat. 614, as amended, 21 
U.S.C. $173 (1958). 


See. 701 of the Act of Sept. 8, 1950, ch. 932, 64 Stat. S15, as amended, 
50 U.S.C, § 2151 (1958). 
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ants in establishing the allocation system. At page 2 of 
defendant Seeretary Udall’s affidavit, he averred: 


“The Government, therefore, considered it to be its 
obligation to make allocations in such a manner that 
no group of refiners would acquire an undue competi- 
tive advantage as a result of allocations.” 


Whenever controls are imposed which distort rather than 
preserve an existing competitive pattern, they necessarily 
confer a competitive advantage upon the person in whose 
favor the distortion runs. Since oil import controls were 
not imposed because of any imperfection in the existing 
competitive pattern, to the extent that the existing com- 
petitive pattern is preserved, undue competitive advan- 
tages are avoided. 


C. The Present Allocation System Has the Effect of Pre- 
serving a Competitive Pattern. 


The present allocation system for erude oil imports for 
Districts I-IV, with its combination of historical floor and 
sliding scale, preserves to a significant extent the pattern 
which free compettion would and did create. It is clear 
that in an uncontrolled competitive system, in which price 
would be the controlling factor, foreign crude oil would be 
allocated to Atlantic Coast refiners. The cost saving from 
use of foreign crude oil is greatest for the Atlantic Coast 
refiners; hence it is those refiners who can afford to pay 
most for foreign crude oil. The greater part of the supply 
flowed to those companies prior to controls. Under the 
present allocation system, 55.0 percent of the foreign crude 
oil imported is allocated to companies relying on the his- 
torical floor and having Atlantic Coast refineries. Thus, 
the Mandatory Program to a very significant degree directs 
these imports to those companies which would receive them 
in a competitive system. 


If directing the flow to where the cost saving is greatest 
were the sole criterion, foreign oil should all be allocated 
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to the few companies having Atlantic Coast refineries. But 
the allocation system should not only direct the oil to 
Atlantic Coast refiners, it should also interfere as little as 
possible with the relative positions as between those com- 
panies which were established in the absence of controls. 
The present allocation system accomplishes this result to 
a greater degree than would any alternative suggested by 
plaintiff. 


Fifteen companies which imported oil prior to the im- 
position of mandatory controls receive allocations based on 
the historical floor. The allocations of these fifteen com- 
panies amount to 58.5 percent of all crude oil allocated for 
Districts I-IV. Eleven of these fifteen established import- 
ers operate Atlantic Coast refineries.** Because these com- 
panies are on the historical floor basis, the relative import- 
ing positions established between them under competitive 
conditions are preserved. 


This result follows from the manner in which the his- 
torical floor is determined. It is expressed as a given 
percentage (currently 70%) of the last allocation under 
the Voluntary Program. That allocation is, in turn, related 
to competitive conditions. In the last period of the Volun- 
tary Program, forty companies held allocations. The 
twenty-seven original companies had allocations directly 
related to their historical imports. The thirteen newcom- 
ers had been admitted because competitive considerations 
so required. The pattern of imports, and the relative im- 
porting positions of the refiners who imported due to com- 
petitive conditions, was thus preserved by the Voluntary 
Program and, through the historical floor, earried over into 
the Mandatory Program. Since, as previously noted, almost 
two-thirds of the oil imported into Districts I-IV is distrib- 
uted on the historical floor basis, the effect of this preser- 
vation of competitive conduct is highly significant. 


=There is only one Atlantic Coast refiner currently not on the historical 
floor, namely, Standard Oil Company (Indiana). 
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The sliding scale complements this distribution by limit- 
ing the number and size of deviations from the historical 
floor. If all refinery input allocations were computed as a 
uniform ratio of such inputs, as plaintiff proposes, there 
would result a substantial increase in the distortion of the 
established, competitive pattern. The present 70 percent 
historical floor reduces the level of allocations for estab- 
lished importers, and hence must be complemented by some 
such device as the sliding scale in order to preserve com- 
petitive relationships. A 70 percent floor alone is not 
adequate for this purpose. Indeed, intervenor strongly 
fecls that the historical floor should embody a higher per- 
centage factor, but this issue is not before the court. 


D. The Allocation Systems Suggested by Plaintiff Are Un- 
desirable Because They Disrupt the Competitive 
Pattern. 


Paragraphs 11 and 12 of the complaint suggest two alter- 
native methods to the present allocation system. Neither 
suggestion would produce a distribution which is fair and 
equitable in relation to refinery inputs. The effect of an 
allocation based on a straight percentage of refinery inputs, 
as suggested in paragraph 11, would be to eliminate com- 
pletely any resemblance to the relative importing positions 
achieved through competition. (Bent Affidavit, 716, Ex- 
hibit 5). 

The effect of combining a historical floor with a straight 
percentage of refinery inputs, as suggested in paragraph 
12, would be to exaggerate the existing deviations from the 
historical norm and to grant undue competitive advantages 
to certain companies on a basis unrelated to competitive 
forces. Neither suggestion has results which are prefer- 
able to the allocation system presently in force. (Bent Aff- 
davit, § 16, Exhibit 5). 


Moreover, it is not enough for plaintiff to suggest a meth- 
od of allocating imports that the court might consider 
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preferable to that chosen by defendants. Plaintiff must 
discharge the burden of establishing that the present sys- 
tem does not meet the applicable standards. Intervenor 
submits that, when it is considered as a whole, the present 
system does meet those standards by substantially pre- 
serving the established, competitive pattern. 


III. The Present Allocation System Meets the Applicable 
Standard Because It Gives Merited Recognition To the 
Efforts of Established Importers In Developing New 
Petroleum Resources. 


By directing a somewhat larger share of imports to 
established importers than to newcomers, Oil Import Reg. 
ulation 1 affords some recognition for the investments and 
foresight of the relatively few refiners which started to 
import oil before controls. To differing degrees, the estab- 
lished importers risked their capital and devoted their 
efforts to finding and developing new sources of petroleum 
overseas. To differing degrees, they made costly altera- 
tions in the size and character of their refining equipment 
in reliance on continued access to the oil their efforts had 
discovered. 


As a result, the level of their refinery inputs necessarily 
reflects the extent to which they sought to discover and 
develop overseas sources of crude oil. To the extent that 
there is a relationship between past imports and overseas 
investments to provide imports, an allocation system which 
relies on past imports effectuates a present distribution of 
imports that meets the applicable standard. 


TV. Conelusion. The Court Should Uphold Defendants’ 
System of Allocating Imports on the Ground That It 
Preserves Competitive Relationships. 


Plaintiff’s attack on the present allocation system centers 
on the sliding scale portion thereof. In Intervenor’s view, 
the present system, including both historical floor and slid- 
ing scale, results in a distribution which meets the standard 
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established by the Presidential Proclamation to a sufficient 
degree that it may be upheld by the court. This conclusion 
is based on the fact that the distribution resulting from the 
system preserves to a significant degree a pattern estab- 
lished under competitive conditions. 


Defendants, however, meet plaintiff's attack by defending 
as valid an administrative discrimination based on size 
alone. This question need not, and should not, be passed 
on because the facts before the court do not present it. The 
present system does not discriminate on the basis of size 
alone. It takes into account a historical course of conduct. 
As such, it is valid. Secretary of Agriculture v. Central 
Roig Refining Co., supra. An allocation system in which 
size alone was the determinative factor would present very 
different issues than those presented by the allocation sys- 
tem before the court in this case. Consequently, inter- 
venor’s defense of the existing system should not be con- 
sidered as a defense of any other system or as an accept- 
ance of defendants’ arguments in support of their motion. 


Since there are no disputed issues of material fact, this 
case is ripe for disposition by summary judgment. Inter- 
venor submits that, for the reasons discussed above, it is 
entitled to judgment as a matter of law. 


Respectfully submitted, 


Henry B. Weaver, JR. 

Ray S. DonaLpson 

Tromas C. MatTHEws, JB. 

Grorce A. AVERY 

Attorneys for Intervenor 

The Atlantic Refining Company 
Of Counsel: 


WEAVER AND GLASSIE 
1225 19th Street, N.W. 
Washington 6, D. C. 
FEderal 8-4280 


Response of Defendants to Motion of The Atlantic Refining 
Company for Leave to Intervene as a Defendant 


(Filed October 13, 1961) 


Defendants oppose the motion of Atlantic Refining Com- 
pany for leave to intervene as a defendant for the following 
reasons: 


Atlantic Refining Company claims that it is entitled to 
intervene as of right, pursuant to Rule 24(a) F.R.C.P., 
which confers such right ‘‘when the representation of the 
applicant’s interest by existing parties is or may be inade- 
quate and the applicant is or may be bound by a judgment 
in the action’’ (underscoring supplied). Atlantic relies 
chiefly upon Textile Workers Union v. Allendale Co., 226 
F. 2d 765 (C.A.D.C.). In that case, however, the defend- 
ant, the Secretary of Labor, took the position that the 
intervenors could not ‘‘show themselves to be directly af- 
fected by the determinations”’ and in view of this position 
the court concluded: ‘‘This is hardly an assurance of ade- 
quate representation for the’’ intervenors. Here, on the 
contrary, we agree with Atlantic that its economic inter- 
ests will be directly affected by the disposition of this case. 


Atlantic, although it seeks to support the position of the 
defendants that the regulation challenged by plaintiff is 
valid, contends that the government’s motion to dismiss the 
complaint or, in the alternative for summary judgment, and 
supporting affidavits and brief, do not adequately defend 
the challenged regulation. In other words, Atlantic is con- 
tending that the government’s attorneys are not doing their 
job well. Needless to say, we cannot subscribe to that point 
of view. 


As stated in 4 Moore’s Federal Practice (2d ed.) pages 
37, 38-9, 43: 


Even though the applicant might be bound by the 
judgment, he cannot intervene as of right if he is in 
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fact adequately represented by the existing parties to 
the action. 


Inadequacy of representation is shown if there is 
proof of collusion between the representative and an 
opposing party, if the representative has or represents 
some interest adverse to that of the petitioner, or fails 
because of nonfeasance in his duty of representation. 


Representation by the governmental authorities is 
considered adequate in the absence of gross negligence 
or bad faith on their part. 


We submit that the Court will not conclude that there is 
any proof of any collusion between plaintiff and govern- 
ment counsel or gross negligence or bad faith on the part of 
such counsel. 


If the Court is persuaded that this is not a proper case 


for intervention as of right we submit that it should also 
deny Atlantic’s motion for permissive intervention, since 
such intervention will rarely complicate the record and the 
issues before the Court. If Atlantic is permitted to inter- 
vene there will be no ground for the Court to deny inter- 
vention by any of the 132 other oil refiners who are as much 
interested in this law suit as is Atlantic. 


Hence Atlantic’s motion for leave to intervene should 
be denied. 
Wurm H. Orrick, Jr. 
Assistant Attorney General 
Donato B. MacGurxeas 
Attorney, Department of Justice 
Attorneys for Defendants 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 


Sranparp Or Compaxy (Incorporated in New Jersey), 30 
Rockefeller Plaza, New York 20, New York, Plaintiff 


v. 


Srewart Upati, Secretary of the Interior, 
Lawrence J. O’Coxnor, Jz., Administrator, Oil Import 
Administration, Department of Interior, Defendants 
INDEPENDENT REFINERS ASSOCIATION OF AMERICA, 
1201 Shoreham Building, Washington 5, D. C., 
Applicant for Intervention 


Motion of the Independent Refiners Association of America for 
Leave to Intervene as a Defendant 


(Filed October 24, 1961) 


Tue INDEPENDENT REFINERS ASSOCIATION OF AMERICA 
moves for leave to intervene in this action to assert the 
defenses sct forth in its proposed pleading, of which a copy 
is hereto attached, on the ground (1) that the membership 
of the Association is comprised entirely of independent 
petroleum refiners, all of the operating members of which 
participate in the Mandatory Import Program, decreed by 
Presidential Proclamation No. 3279 on March 10, 1959, as 
amended, pursuant to Section 2 of the Act of July 1, 1954, 
as amended (72 Stat. 678, 19 U.S.C. 1352 a), and that the 
interests of the members in the outcome of this action are 
direct, immediate and substantial, that the issues involved 
have a direct economic effect upon independent refiners 
and upon their continued existence in the market place, 
that such interests are or may be inadequately represented 
by existing parties, that the legal right of each member of 
the Association to an import quota under the existing 
Mandatory Import Program is under direct attack in this 
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action, and that said members will be bound by a judg- 
ment in the action; or in the alternative, for leave to inter- 
vene on the ground (2) that the individual members of 
the Association, participating in the Mandatory Import 
Program, receive allocations computed on the basis of the 
sliding seale under attack by the plaintiff in this action, 
and the defenses of the applicant Independent Refiners 
Association of America present questions of law and fact 
which are common to the main action. 


Jurisdiction of this Court exists by virtue of 28 U.S.C. 
1331, and Sections 11-305 and 11-306 of the District of 
Columbia Code. The matter in controversy exceeds the 
sum of ten thousand dollars ($10,000) exclusive of interest 
and costs. 


The Court is respectfully referred to the brief in support 
of this motion, and to the proposed motion of the applicant 
Independent Refiners Association of America and brief in 
support thereof, together with attached affidavits. It is 


respectfully pointed out that in this action the real parties 
in interest, upon whom the burden of loss will fall should 
plaintiff prevail, are the independent refiners represented 
by the Independent Refiners Association of America. 


Ever E. Batzevu 
Attorney for Intervener 
Independent Refiners Association 
of America 
1201 Shoreham Building 
Washington 5, D. C. 
Of Counsel: 


Meyers & BatzELL 
1201 Shoreham Building 
Washington 5, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 


Sranparp Or Company (Incorporated in New Jersey), 30 
Rockefeller Plaza, New York 20, New York, Plaintiff 


v. 


Srewart Upatt, Secretary of the Interior, 
Lawrence J. O'Connor, Jr., Administrator, Oil Import 
Administration, Department of Interior, Defendants 
INDEPENDENT REFINERS ASSOCIATION OF AMERICA, 
1201 Shoreham Building, Washington 5, D. C., 
Intervener 


Farmers Union Centra Excuance, Incorporatep, Post 
Office Box ‘‘G’’, St. Paul 1, Minnesota, Intervener 


THe Frontier Rerinrnc Company, 4040 East Louisiana 
Avenue, Denver 22, Colorado, Intervener 


Stovx Om Compayy, Box 811, Newcastle, 
Wyoming, Intervener 


Brief in Support of Motions to Intervene 
(Filed October 24, 1961) 
PRELIMINARY STATEMENT 


This brief is submitted in support of the motions of the 
Independent Refiners Association of America, Farmers 
Union Central Exchange, Incorporated, The Frontier Re- 
fining Company, and Sioux Oil Company, each an applicant 
for intervention herein, for leave to intervene in this pro- 
ceeding on the ground: (a) that each applicant’s interest 
is or may not be adequately represented by existing parties 
and applicant will be bound by a judgment in the action, 
pursuant to Rule 24(a)(2) of the Federal Rules of Civil 
Procedure; and (b) that the defenses of each applicant 
present questions of law and fact in common with the main 


action, pursuant to Rule 24(b)(2) of the Federal Rules of 
Civil Procedure. 
STATEMENT OF THE CASE 


In this proceeding Standard Oil Company (Incorporated 
in New Jersey), hereafter sometimes referred to as Stand- 
ard Oil, seeks to have declared invalid that provision of the 
regulations promulgated by the Secretary of Interior 
pursuant to authority delegated to him under Presidential 
Proclamation 3279, establishing the Mandatory Import 
Program, which allocates imports of petroleum to refiners 
on the basis of a sliding scale which distributes quotas ‘‘in 
inverse proportion to the size of refinery inputs”’ (com- 
plaint, par. 13). Standard Oil contends that the system 
of allocation adopted by the Seeretary is arbitrary, dis- 
criminatory and unauthorized by Presidential Proclama- 
tion 3279 or the Act of July 1, 1954, as amended, under 
authority of which the Proclamation was issued (complaint, 
pars. 11-18). 


Defendants have moved to dismiss the complaint, or in 
the alternative for summary judgment. 


Applicants for intervention, the Independent Refiners 
Association of America, Farmers Union Central Exchange, 
Incorporated, The Frontier Refining Company, and Sioux 
Oil Company have moved to intervene on the ground that 
the interests of each are or may not be adequately repre- 
sented by existing parties and they will be bound by a 
judgment in the action, and on the ground that their 
respective defenses present questions of law and fact which 
are common to the main action. 


STATEMENT OF Facts 


Plaintiff is the largest of the major integrated oil com- 
panies. Plaintiff through various subsidiaries engages 
extensively in the production, refining, transportation and 
marketing of petroleum and petroleum products in inter- 
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state and foreign commerce. In connection with the fore- 
going operations plaintiff receives an allocation of crude 
oil to be imported into Districts I-IV, computed on the basis 
of the sliding scale, subject to the present 70% historical 
minimum (complaint, par. 3). 


Defendants, Stewart Udall, Secretary of the Interior, 
and Lawrence J. O'Connor (for whom was substituted as 
a defendant, the present Administrator, Oil Import Admin- 
istration, J. Cordell Moore), are officials of the United 
States engaged and involved in the administration of the 
Mandatory Import Program decreed by Presidential Proc- 
lamation No. 3279, on March 10, 1959, as amended, pur- 
suant to Section 2 of the Act of July 1, 1954, as amended 
(72 Stat. 678, 19 U.S.C. 1352a) (brief of defendants, pp. 
3, 4, 5). 


The Independent Refiners Association of America, some- 
times hereafter referred to as IRAA, applicant for inter- 
vention, is a nonprofit corporation organized and existing 


under the laws of the District of Columbia, with its prin- 
cipal place of business at the Shoreham Building, Wash- 
ington 5, District of Columbia. IRAA is an association of 
independent petroleum refiners, all of whom are corporate 
entities organized, existing and operating in the United 
States. Diversity of citizenship exists between the plain- 
tiff and each of the members of IRAA, between plaintiff 
and IR.AA itself, between Farmers Union Central Exchange 
Incorporated and plaintiff, between The Frontier Refining 
Company and plaintiff, and between Sioux Oil Company 
and plaintiff. 


The stated purposes of IRAA are to encourage and 
foster the mutual advancement of its members and to 
further their interest by all legal and appropriate means; 
to engage in educational work by acquiring, preserving and 
disseminating among its members useful data and informa- 
tion relating to the refining industry and all phases thereof, 
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including matters related thereto in other phases of the 
petroleum industry; to provide a means of cooperating 
with Federal, State and local government in matters of 
concern to the refining industry and, in general, to do such 
things as may be necessary to accomplish the foregoing 
purposes. All of the operating members of IRAA partici- 
pate in the Mandatory Import Program and receive alloca- 
tions of imported oil computed on the basis of the sliding 
scale under attack in this action, subject to the present 
70% historical minimum. 


Farmers Union Central Exchange, Incorporated, appli- 
cant for intervention. sometimes hereafter referred to as 
Farmers Union, is a federated cooperative corporation or- 
ganized and existing under the laws of Minnesota. Farm- 
ers Union in its petroleum activities is principally a refiner 
and, through the local cooperatives which own all of its 
stock, a marketer of petroleum and petroleum products in 
interstate commerce. It also is a producer of petroleum. 
In the course of its business Farmers Union receives an 
allocation of cruae oil, computed on the basis of the sliding 
scale, to be imported into Districts LIV. 


The Frontier Refining Company, applicant for interven- 
tion, sometimes hereafter referred to as Frontier, is a 
corporation organized and existing under the laws of 
Wyoming. Frontier is principally a refiner of petroleum 
and petroleum products in interstate commerce, but has 
incidental production of petroleum moving in interstate 
commerce, and markets products in interstate commerce. 
In the course of its business Frontier receives an allocation 
of erude oil, computed on the basis of the sliding seale, to 
be imported into Districts I-IV. 


Sioux Oil Company, applicant for intervention, some- 
times hereafter referred to as Sioux, is a corporation 
organized and existing under the laws of Colorado. It 
engages principally in the refining and marketing of petro- 
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leum and petroleum products in interstate commerce. It 
also is a producer of petroleum. In the course of its busi- 
ness Sioux receives an allocation of crude oil, computed on 
the basis of the sliding scale, to be imported into Districts 
LIV. 


Tae Manpatory Import ProGRaM 


The Presidential Proclamation. For some time prior to 
March 10, 1959, the petroleum industry operated under a 
so-called ‘‘Voluntary Oil Import Program”? instituted and 
administered by the government. Under the Voluntary 
Program, import quotas were established for refiners by 
the government, and refiners were to adhere voluntarily to 
such quotas. However, because of noncompliance by some 
refiners with the quotas thus established (Appendix A to 
Farmers Union affidavit), an intensive study of the petro- 
leum import situation was undertaken by interested gov- 
ernment agencies. As a result, on March 10, 1959, the 
President issued Proclamation No. 3279, establishing the 
Mandatory Import Program. According to a statement 
issued by the President on the same date, the program was 
designed ‘‘to insure a stable, healthy industry in the United 
States capable of exploring for and developing new hemi- 
sphere reserves to replace those being depleted.’’ 


The Proclamation made the finding required by Section 
2 of the Act of July 1, 1954, as amended (72 Stat. 678, 19 
U.S.C. 1352a), “that erude oil and the principal crude oil 
derivatives and products are being imported in such quan- 
tities and under such circumstances as to threaten to impair 
the national security; . . .’? and declared that ‘‘adjust- 
ments’? in the importation of crude oil, unfinished oils and 
finished products were necessary ‘‘so that such imports 
will not so threaten the national security ...’’ In Districts 
L-IV which include areas in which plaintiff and applicants 
for intervention refine crude oil, imports were limited to 
approximately 9% of total demand. The Secretary of In- 
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terior was directed to issue regulations allocating permis- 
sible imports, which regulations should provide ‘for a fair 
and equitable distribution among persons having refinery 
capacity in these districts in relation to refinery inputs 
during an appropriate period or periods selected by the 
Seerctary and may provide for a distribution in such man- 
ner as to avoid drastic reductions below the last allocations 
under the Voluntary Import Program” (Section 3(b) (1)). 


The Oil Import Regulations. On Mareh 13, 1959, pursuant 
to the directive contained in Presidential Proclamation 
3279, the Seeretary of Interior promulgated Oil Import 
Regulation 1. The regulations, as amended and revised 
from time to time, provide for the issuance of import 
licenses to eligible importers, for periods of six months, 
each six month period being equated to the first and second 
six months of a calendar year. 


Section 10(a) of Oil Import Regulation 1 (Revision 2) 
Amendment 7, currently in foree, provides that during 
the allocation period July 1, 1961 through December 31, 
1961, the allocation of available imports into Districts I-IV 
shall be determined as provided in Sections (b) and (c) 
of Section 10. 


Paragraph (b) puts into effect the following sliding scale 
method of allocation (26 Fed. Reg. 5396) : 


Average B/D Input Percent of Input 


0- 10,000 11.1 
10- 20,000 10.2 
20- 30,000 9.3 
30- 60,000 8.3 
60-100,000 74 
100-150,000 6.5 

150-200,000 5.5 
200-300,000 4.5 
300.000 plus 3.7 
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It will be noted that allocations made on the basis of the 
formula are in fact positively “in relation to refinery in- 
puts,’’ but that the proportion decreases by bracket accord- 
ing to the size of inputs. It is this decrease in proportion 
which Standard Oil seeks to have declared invalid and 
which Standard Oil labels a distribution “tin inverse pro- 
portion to the size of refinery inputs’? (complaint, par. 13). 


Paragraph (c) provides that if an allocation computed 
on the basis of the sliding scale is less than 70% of an 
importer’s last allocation under the Voluntary Import Pro- 
gram, such importer may receive an allocation equal to 
70% of the last allocation under the Voluntary Import 
Program (26 Fed. Reg. 5396). 


ARGUMENT 


I. The interest of the applicants in this proceeding is one 
of survival. This interest can be adequately protected 
only by vigorous representation. Representation by 
any of the existing parties may be inadequate, and 
since applicants will be bound by the decision, they 
are entitled as of right to intervene. 


A. The Interest of the Applicants is One of Survival. 


Plaintiff, Standard Oil, competes with each of the mem- 
bers of IRAA and each refiner seeking intervention, in 
Districts I through IV and in every branch of the petro- 
leum industry in which each member of IRAA and each 
refiner intervener is engaged. A decision favorable to 
Standard Oil will be binding upon each intervener and will 
have substantial, immediate and adverse effects upon each 
company secking intervention and every member of IRAA 
(IRAA affidavit, par. 5(a)-(n); Farmers Union affidavit, 
pars. 7, 8; Frontier affidavit, pars. 7-10; Sioux affidavit, 
pars. 6-9). 


A judgment for Standard Oil can be carried out only by 
destruction in important part of the economic advantage 
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of imported oil which is now available to each refiner appli- 
eant for intervention and to the members of IRAA (com- 
plaint, pars. 11, 12; IRAA affidavit, Appendices B, C; Farm- 
ers Union affidavit, par. 7; Frontier affidavit, pars. 6, 7). 


Should Standard Oil prevail, that which is taken from 
the interveners will be given to Standard Oil and other 
major company competitors of interveners (IRAA affidavit, 
Appendices B, C). Standard Oil’s request is in effect to 
take a little bit: from each refiner applicant for interven- 
tion and all refiners similarly situated and to divide the 
aggregate so taken among a limited number of giants—a 


double barreled attack. (IRAA affidavit, Appendices B, C). 


Should the historical basis of allocation at a 70%e level 
be preserved, Standard Oil’s complaint, if granted, would 
require the Government to take a portion of the rights to 
import oil away from 111 entities and divide the aggregate 
so taken among four companies: Standard Oil, Standard 
Oil Co. (Indiana), Texaco Inc., and Shell, the first three 
being the three largest refiners in the United States, Shell 
being seventh in rank. In this cireumstance the second 
three largest refiners and 16 others would not be affected 
(IRAA affidavit. par. 5(n) and Appendix B). 


If Standard Oil were to prevail and the historical basis 
were abandoned, the ‘little bit’? would be taken from 118 
entities and Standard Oil’s exclusive four would be en- 
larged to an exclusive 16. inclusive, of course, of the orig- 
inal four (TRAA affidavit. par. 5(n) and Appendix C). In 
this circumstance, although the Government would have 
to spread the take over a larger number, the amount going 


1 From Standard Oil’s point of view, what is taken from each is a ‘‘little 
bit.’’ AI 77 of the refiners referred to in the affidavit of Sioux (paragraph 
5) put together do not come within 50,000 barrels per day of the refinery 
throughput of Standard Oil alone. As Sioux points out, however, the reduc- 
tion in Sioux's quota should Standard Oil prevail ‘‘would pose a grave threat 
not only to Sioux’s continued operation but to the continued operation of each 
of the 73 similarly situated independent refiners’’ (Sioux affidavit, par. 9). 
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to the exclusive four would be subsiantially greater than 
in the first circumstance (IRAA affidavit, Appendix C). 


Applicants bottom their right to intervene on the adverse 
effect of Standard Oil’s double barreled proposition upon 
their survival. In the final analysis it is that survival, 
and that survival alone, which validates the Secretary’s 
determination, at issue here: a determination which recog- 
nizes that it is the refiner, through purchases of domestic 
erude oil, who sustains the price and demand for domestic 
crude oil and hence the domestic producing industry—the 
basie defense objective of the program. The preservation 
of competitive enterprise through the preservation of a 
competitive refining industry is essential to this result. 
In turn this achieves the second defense objective of the 
program through preservation of operating and operable 
refining capacity which cannot readily be expunged in times 
of national peril. 


These are grave and significant issues deserving of con- 
sidered judgment, in which the complex economics of the 
petroleum industry must and do form an integral part. 


If Standard Oil sueceeds, the abilities of applicants for 
intervention to compete will be destroyed (see Textile 
Workers Union v. Allendale Co., 226 F. 2d 765 (D. C. Cir. 
1955), cert. denied to subsequent decision, 351 U.S. 909 
(1956). The “little bit” to be taken is sufficient to impair 
the ability of every independent refiner to survive in the 
refinery business (Farmers Union affidavit, par. 7; Fron- 
tier affidavit, pars. 7-10); Sioux affidavit, pars. 8, 9). 


Where refining is the core of an operation, as it is with 
each of the members of IRAA and two of the three refiner 
applicants for intervention, Frontier and Sioux, the “little 
bit”? puts in jeopardy all activities of the entity and hence 
the entity itself. Survival, either physically or economical- 
ly, is a fundamental concern of every individual and organ- 
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ization, and a threat to survival hits at that single interest 
to which all other interests are subordinate. 


In the present proceeding, the nail is sought to be driven 
home; not only is the “‘little bit” to be taken away, it and 
every other ‘‘little bit’’ so taken is to be divided among 
an exclusive group whose pre-eminent market position 
already establishes the economic framework within which 
each independent refiner must struggle to survive (Sioux 
affidavit, pars. 6, 7). 


This reallocation of economic power assures to the hope- 
ful beneficiaries a domination of the market place sought 
to be averted by the Secretary’s determination under attack 
in these proceedings (Udall affidavit, p. 2). 


The interests at stake are such as to warrant interven- 
tion as of right. Textile Workers Union v. Allendale Co., 
supra, Securities and Exchange Commission v. United 


States Realty Co., 310 U.S. 434 (1940). 


B. Applicants’ interest can only be protected by adequate 
representation; the motivations of the government 
and the positions assumed by it show that representa- 
tion by the government may be inadequate. 


Tt is clear that Standard Oil’s interests are directly in 
opposition to those of applicants in this proceeding. Ap- 
plicants will receive no representation from this party. 
Can and will the government, then, adequately represent 
the interests of applicants? The facts demonstrate that 
this representation ‘‘may’’ in the language of the rule, “‘be 
inadequate,’ Rule 24(a) (2), Federal Rules of Civil Pro- 
cedure. 


The government is defending the propriety of a decision 
of the Secretary of the Interior and the Administrator, 
Oil Import Administration. By contrast, each applicant is 
concerned with its survival or, in the instance of IRAA, the 
survival of each member which it represents. One never 
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likes to be shown to be wrong; but it is submitted that the 
degree of interest and attention with which one defends 
the propriety of one of several decisions which might have 
been made, is substantially less than the vigor which one 
exerts in defending one’s very existence. 


The government, for example, may decide to accept a 
compromise or settlement, a course of action available and 
proper in any law suit. It has specifically done so in one 
other suit involving the oil import program. (Sioux affi- 
davit, par. 11 ‘‘The Eastern States Case.’’)* Only repre- 
sentation by the applicants which assures a final decision 
hy the Judicial Branch of the government can. in terms 
of the interests vital to them, avert this possibility. 


The real parties in interest are the plaintiff and the appli- 
cants for intervention who are opposed to plaintiff (Textile 
Workers Union v. Allendale Co., supra). If plaintiff pre- 
vails, the applicants’ economic position is directly, immedi- 
ately, substantially, and adversely affected. Not so the 


Seeretary. nor the Administrator, Oil Import Administra- 
tion. Ina very real sense, it is the applicants and plaintiff 
who are locked in life or death struggle; it is the defend- 


2 There have been only three instances of litigation involving the soundness 
of basie aspects of the oil import program. The first was the Eastern States 
litigation referred to in the text; the second was a suit of Gulf Oil Corpora- 
tion involving residual fuel oi] allocations (Gulf Ow Corporation v. Fred Seaton, 
et al., United States District Court for the District of Columbia, Civil Action 
No. 1137-60, United States Court of Appeals for the District of Columbia, 
Court of Appeals No. 15,753); the third is this proceeding, As noted in 
Eastern States, the government settled. In Gulf, the government initially 
prevailed on a motion for summary judgment and Gulf appealed. Between the 
time of filing the appeal and the hearing thereon, the government changed 
the allocation rules in a manner providing Gulf substantially the relief it 
sought in the courts. Thereupon Gulf moved to vacate and dismiss its appeal. 
and on July 27, 1961 the Court of Appeals remanded the case to the District 
Court with instructions to vacate and dismiss the action as moved. It would 
be disastrous to applicants for intervention if the government either by settle- 
ment or change of rules granted to Standard Oil substantially what it was 
seeking by way of litigation. 
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ants who, while not passive, are nevertheless in reality 
merely onlookers. 


The government must limit its considerations in this 
proceeding, as it has limited them in the implementation 
and administration of the Mandatory Import Program, to 
the function of the refining industry as a factor in the 
national security system (Udall affidavit, par. 2). Under 
the terms of the Act of July 1, 1954, as amended, and of 
the Proclamation issued pursuant thereto, the government 
must confine itself to a defense of the sliding scale as a 
reasonable implementation of the Congressional determi- 
nation that imports must be limited in order to strengthen 
the petroleum industry as a whole in the interest of national 
security. (Motion of Defendants to Dismiss, or In the 
Alternative for Summary Judgment, p. 15). 


The substantial interests of the applicants which give 
life, meaning and significance to the Seeretary’s decision 
are, therefore, necessarily subordinate to the generalized 


considerations which defendants must advance. The gov- 
ernment does not view nor can it represent applicants as 
individualized business entities in a highly complex and 
competitive branch of the petroleum industry, composed of 
capital, plant, management, labor, stockholders, and even 
individual farmers, whose interrelationships and particu- 
larized concerns are the true essence of the issues pre- 
sented by the plaintiff. These congcries of interests, only 
applicants, not the government, can adequately represent. 
Textile Workers Union v. Allendale Co., supra; Kaufman 
y. Societe Internationale, 343 U.S. 156 (1952). 


It is quite true that the general position which applicants 
assert, defense of the sliding scale, is already represented 
by the Secretary of Interior and the Administrator, Oil 
Tmport Administration. In this connection, it may be 
observed that in most instances where intervention occurs, 
the position of the interveners supporting the defendants, 
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or those supporting the plaintiffs, is of the same general 
nature as that advanced by the primary parties on whose 
side they intervene. Shipley v. Pittsburgh & L.E.R. Co., 
70 F. Supp. 870 (W.D. Pa. 1947) ; System Federation No. 1 
v. Reed, 180 F. 2d 991 (6th Cir. 1950); P. W. Husserl, Inc. 
v. Newman, 25 F.R.D. 264 (S.D. N.Y. 1960). Such a cir- 
cumstance is, however, no barrier to intervention. The 
real question is whether there exists either in the circum- 
stances of the case or in the vigor and determination evident 
in the pleadings and attitudes of the primary parties 
involved, such assurance of adequate representation that 
every doubt that the representation ‘‘may be inadequate’’ 
can be completely and fully removed. If any doubt exists, 
the applicants for intervention are entitled to the partici- 
pation which they seek. Ford Motor Company v. Bisanz 
Bros., Inc., 249 F. 24 22 (8th Cir. 1957). 


Doubts as to the adequacy of the government representa- 
tion exist, some of which have already been itemized: (1) 
the motivations of government and of applicants in the 
defense of the action and the effects upon each should plain- 
tiff prevail, are quite different; (2) government may settle 
without appreciable injury to itself for reasons best known 
to it; such a course would be disastrous to applicants; (3) 
the real parties in interest are applicants and plaintiff; 
government is an onlooker and the defendants have no 
economic stake in the outcome of the litigation; (4) the 
basic concerns of applicants and the representation ac- 
corded them by defendants are beyond the province of 
the government to represent, though both are germane and 
material to an adequate opposition to plaintiff’s conten- 
tions. There are others: 


A special interest of lesser concern than that presented 
by the affidavits of applicants herein has been before this 
Court in these same proceedings in the motion of Mohawk 
Petroleum Corporation for leave to appear as amicus 
curiae (Motion of Mohawk Petroleum Corporation for 
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Leave to Appear Amicus Curiae, filed in the United States 
District Court for the District of Columbia, Civil Action 
No. 2496-61, denied after oral argument on October 4, 
1961). Government counsel appearing at the hearing on 
the motion took the position that the government had no 
objection to the participation of parties on either side of the 
question, and would leave to the disposition of the Court 
any view the government might have as to what should 
be done. However commendable may be the objectivity 
evident in this position as an expression of public policy, 
it does not remove a doubt, indeed it induces one, as to 
the adequacy of representation of applicants’ interests in 
an adversary proceeding in which the stakes are basically 
whether or not applicants, through sound administration 
of Congressional wishes, will remain in the market place. 
In the words of the Court in Textile Workers Union v. 
Allendale Co., supra, at page 768: “This is hardly an assur- 
ance of adequate representation for appellants.”’ 


In Ford Motor Co. v. Bisanz Bros., Inc., supra, property 
owners as a class brought an action against a railroad to 
enjoin the maintenance and operation of certain trackage 
which served the Ford Motor Company. Ford sought 
intervention as of right, contending that the railroad’s 
representation of Ford’s interest was or might be inade- 
quate. In upholding Ford’s right to intervene, the Court 
said at pp. 28, 29: 


While there is justification for belief that the Railroad 
will, at a trial of this case on the merits, adequately 
present all of the evidence and all of the applicable 
law necessary to enable the Court to consider and 
decide the issues raised by the pleadings, including 
the proposed answer of Ford Motor Company, it can- 
not be said with certainty that this will be so, and the 
Company insists that it will not be so and that it has 
a special interest that the Railroad does not represent. 


91 


Under Rule 24(a) if the representation of Ford Motor 
Company ‘‘may be inadequate, that is enough .. .” 


Neither plaintiff’s pleading nor defendants’ response in 
these proceedings present fully the indisputable material 
facts and issues necessary to a proper resolution of the 
controversy. Indeed, plaintiff's complaint appears to have 
been carefully drawn to avoid a disclosure of the special 
interests of applicants which are so vitally affected; and 
the Government response, while directed to a thorough 
analysis of plaintiff and its prosperity, does little to point 
out, much less analyze, the adversity which would be vis- 
ited upon applicants, the entire refining industry, the 
domestic producers, the consuming public, the concept of 
competitive enterprise and the national defense, should 
plaintiff prevail. In short, representation of the special 
interests of applicants is not vigorously pursued; ‘‘a posi- 
tive showing that ... representation is inadequate is not 
necessary. The rule requires only that it may be inade- 
quate.”? Kozak v. Wells, 278 F. 2d 915 (8th Cir. 1960) ; see 
also Clark v. Sandusky, 205 F. 2d 915 (7th Cir. 1953).° As 
to applicants, the record is clear that representation ‘‘may 
be inadequate.’’ 


3 Applicants are not unmindful of the holding in Jewel Ridge Coal Corp. v. 
Local 6167, 3 F.R.D, 251 (W.D. Va, 1943). In Jewel Ridge, an Association 
sought to intervene, alleging substantially the same thing as the plaintiff in 
that case. Unlike the proceeding here, in which each applicant or member of 
the applicant, IRAA, is entitled as a matter of law to an ascertained and 
ascertainable allocation of imported oil which is thrown into jeopardy by 
the complaint of plaintiff, there was in Jewel Ridge no such ‘‘legal interest’ 
in the applicant for intervention which gave rise to definite legal rights. In 
the proceeding here, no applicant for intervention is seeking to enforce an 
alleged right against the defendants or to interpret the determination of the 
government, nor is any applicant secking to intervene on such a ground. 
Applicants in this proceeding are secking merely to protect rights accorded 
them through actions of the defendants, which rights in their relationship to 
applicants, defendants do not and cannot themselves properly or fully represent. 
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C. A decision binds the applicants; no remedy but interven- 
tion is practically available to them. 


Plaintiff is asking that the sliding scale basis of the 
preseut allocation system be eliminated. More, it proposes 
the institution of a new and different scale. If it succeeds, 
every import quota will have to be revised automatically. 
Any decision for plaintiff must impair rights now held by 
applicants under the Mandatory Import Program (IRAA 
affidavit, Appendices B, C). 


In Wextile Workers Union v. Allendale Co., supra, the 
Court had occasion to consider the meaning of “bound” 
in administrative cases. It said at p. 767: 


It is true that, if the attack succeeds, the final judg- 
ment would preclude neither the appellants or the 
appellees from later pressing their interests at the 
administrative level. But ultimate victory at that 
point cannot overcome the ‘‘practical disadvantage”’ 


to which appellants may be subjected as a result of 
the prior judicial action. 


In the instant case, should Standard Oil prevail, there 
is not only a ‘‘practical disadvantage’’; probably appli- 
eants’ sole recourse is a second legal action, independ- 
ently instituted, secking to reinstate the present system. 
There can be in these circumstances no serious question 
as to the binding effect upon applicants. Ford Motor Com- 
pany v. Bisanz Bros., Inc., supra; Wolpe v. Poretsky, 144 
F. 2d 505 (D. C. Cir. 1944), cert. denied, 323 U.S. 777 
(1944) ; Kozak v. Wells, supra. 


——_ 

4In this respect, the situation of applicants in the instant action is quite 
unlike that presented in Sam For Publishing Co. v. United States, 366 U.S. 
683 (1961), where a group of members of an association sought to intervene 
in a proceeding by the United States to modify those provisions of an anti- 
trust consent decree which sought to climinate anticompetitive practices among 
the association’s members. The court, following the established rule that 
judgments in antitrust proceedings instituted by the United States are not 


93 


It might be thought that a petition to appear amicus 
curiae would be sufficient to provide applicants with ade- 
quate protection (see footnote 3, supra, obiter dictum in 
Jewel Ridge Coal Co, v. Local 6167). As a matter of law, 
for the reasons advanced in Part B above, applicants do 
not believe adequate representation can be assured through 
such a course. Moreover, this approach has already been 
attempted in this proceeding, Mohawk Petroleum Corpora- 
tion, supra, and found wanting, the Court having rejected 
Mohawk’s petition for leave to appear amicus curiae. 


Applicants have waited to file motions for leave to inter- 
vene until careful consideration could be given to the posi- 
tions taken by defendants and to the resolution of the peti- 
tion of Mohawk. These developments make clear that 
only intervention, to which applicants are entitled as of 
right, will adequately protect applicants’ interests. The 
requirement of timely filing, due consideration being given 
to whether the representation by existing parties would 
be adequate, impels the filing at this stage in the proceed- 
ings, of the motions for leave to intervene in support of 
which this brief is filed. 


II. Alternatively, applicants, who compete in the petro- 
leum industry with plaintiff and who import oil into 
Districts I-IV under the Mandatory Import Program 
as does plaintiff, should be permitted, in the exercise 
of this Court’s discretion, to intervene. Their defenses 
in support of the validity of the sliding scale present 
questions of law and fact in common with the main 
action, the consideration of which is necessary to a 
proper resolution of this controversy. 


The defenses of applicants in this action are grounded 
on the Mandatory Import Program and the facts and cir- 


res judicata in private actions involving the same transaction, held that appli- 
cants were not entitled to intervention because they would not be bound by a 
judgment in the modification proceeding. Here no doubt exists that the judg- 
ment would be binding and no adequate alternative course, legal or practical, 
can be relied upon to offset the consequences to applicants. 
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cumstances which attended the inception of that program 
and which are now fundamental parts of its successful 
operation (IRAA affidavit, par. 5 (a)-(o)). It is appar- 
ent from the material placed before the Court by plaintitf 
and defendants that they are attempting to lift from its 
matrix a single facet of a program which regulates a highly 
complex industry and to resolve, without due regard to 
the fundamental economic facts involved, a dispute regard- 
ing that single facet. 


Applicants, who ‘‘have a real economic stake in the out- 
come of this litigation,’’ should be permitted to bring 
before the Court all of the material facts necessary to the 
proper resolution of this controversy involving, as it does, 
a highly complex factual situation and issues of large 
public import. Textile Workers Union v. Allendale Co., 
supra; Southern Garment Mfr’s Ass’n v. Fleming, 122 F. 2d 
622 (D.C. Cir. 1941); Crosby Steam Gauge & Valve Co. v. 
Manning, Maxwell €& Moore, Inc., 51 F. Supp. 972 (D. Mass. 
1943). 


Under the policy embodied in Federal intervention 
procedure, applicants who are real parties in interest in 
this proceeding and who will suffer substantial economic 
losses should plaintiff prevail, should be permitted to 
intervene to protect those interests. Champ v. Atkins, 128 
F, 2d 601 (D.C. Cir. 1942); System Federation No. 1 v. 
Reed, supra. In the words of Professor Moore: 


Modern intervention practice . . . is an expansion of 
what seems to have always been the underlying prin- 
ciple in the development of intervention: The purpose 
of the courts to prevent their processes from being used 
to the prejudice of the rights of interested third per- 
sons. 4 Moore, Federal Practice, § 24.03 at 14 (2d 
ed. 1950). 


The participation of applicants in this litigation will 
cause no undue delay and may well avoid multiplicity of 
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actions. Indeed, if applicants are not permitted to place 
before the Court all of the facts and issues, not introduced 
by plaintiff or defendants but necessary to a proper reso- 
lution of this controversy, a decision may be forthcoming 
which, in terms of the life of the refining and producing 
branches of the industry, vitiates the very thing Congress 
is seeking to protect in authorizing the institution of the 
Mandatory Import Program. 


ConcLusion 


Applicants are entitled as of right to intervene as defend- 
ants in this action on the ground that applicants have vital 
economic interests at stake in this litigation, that the 
representation of applicants is and may be inadequate, and 
that a judgment will be binding upon applicants. Aside 
from the question of right to intervene, applicants should 
be permitted to intervene on the ground that their defenses 
present questions of law and fact in common with the main 
action which are vital to a proper resolution of the con- 


troversy and which, absent the participation of applicants, 
may never be brought to the attention of the Court. 


Respectfully submitted, 


Evmer E. Batze.u 
Attorney for Applicants for 
Intervention: 


The Independent Refiners 
Association of America, 
Farmers Union Central Exchange, 
Incorporated, 
The Frontier Refining Company, 
Sioux Oil Company. 
Of Counsel: 


Meyers & BatzeLL 

1201 Shoreham Building 
Washington 5, D. C. 
STerling 3-5959 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 


Sranparp Oi, CoMPANY (Incorporated in New Jersey), 30 
Rockefeller Plaza, New York 20, New York, Plaintiff 


Vv. 


Srewart Upaty, Secretary of the Interior, 


Lawrence J. O’Consor, Jn., Administrator, Oil Import 
Administration, Department of Interior, Defendants 


INDEPENDENT REFINERS ASSOCIATION OF AMERICA, 
1201 Shoreham Building, Washington 5, D. C., 
Applicant for Intervention 


Affidavit of Edwin Jason Dryer in Support of Motion of the 
Independent Refiners Association of America for Leave to 
Intervene as a Defendant and in Support of Pleadings of 
Applicant Filed Therewith 


(Filed October 24, 1961) 
City of Washington, District of Columbia, ss: 
Epwix Jasox Drrer, being duly sworn, deposes and says: 


1. That he is Assistant Seeretary of the INDEPENDENT 
REFINERS ASSOCIATION OF AMERICA, hereinafter sometimes 
referred to as IRAA. 


2. That he is duly authorized to execute and sign this 
affidavit as an official of TRAA in conformity with the 
official determination of IRAA to oppose the prayers of 
Plaintiff through every proper and legally available means. 


3. That IRAA, a non-profit corporation organized and 
existing under the laws of the District of Columbia with its 
principal place of business at the Shoreham Building, 
Washington 5, District of Columbia, is an association of 
independent petroleum refiners, all of whom are corporate 
entities organized, existing and operating in the United 
States of America. That the stated purposes of IRAA are 
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to encourage and foster the mutual advancement of its 
members and to further their interest by all legal and ap- 
propriate means; to engage in educational work by acquir- 
ing, preserving and disseminating among its members use- 
fu] data and information relating to the refining industry 
and all phases thereof, including matters related thereto in 
other phases of the petroleum industry; to provide a means 
of cooperating with Federal, State and local governments 
in matters of concern to the refining industry and, in gen- 
eral, to do such things as may be necessary to accomplish 
the foregoing purposes. 


4, That by Complaint for Declaratory Judgment and In- 
junction filed with this Court on August 2, 1961 by Stand- 
ard Oil Company (Incorporated in New Jersev), herein- 
after sometimes referred to as Standard Oil, Plaintiff in 
this proceeding prayed this Court to declare, adjudge and 
hold that a method of allocation that distributes oil im- 
port quotas in inverse relation to the size of refining inputs 
is illegal, null and void; and further to declare, adjudge 
and hold that Section 10(b) of Oil Import Reeulation I, as 
revised and amended, imposing a sliding scale method of 
allocation and the determination of the Government, made 
thereunder, is illegal, null and void; and further to set 
aside and cancel the provisions of Section 10(b) of said 
Regulation I and the determination of the Government with 
respect to Plaintiff made thereunder. That response to the 
said Complaint has been duly filed with this Court in the 
form of a Motion to Dismiss the Complaint or, in the Al- 
ternative, for Summary Judgment, by the Defendants 
herein. 


5. That IRAA has a direct, immediate and substantial 
interest in this proceeding in that the relief prayed for by 
Plaintiff, if granted by this Court, will directly, vitally and 
adversely affect each and every petroleum refiner who is a 
member thereof and will greatly reduce the ability of each 
and every independent refiner to compete in the oil refining 
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field. That, specifically, this direct, immediate and sub- 
stantial interest is as follows: 


(a) Refining of petroleum and petroleum products is 
a highly competitive as well as highly skilled area of 
industrial enterprise. In order to keep pace with prog- 
ress in this field, independent oil refiners mst have ac- 
cess to new and competitive refining processes, the in- 
stallation and servicing of which are increasingly cost- 
ly. Without necessary modern refining processes, such 
as catalytic cracking, platforming, polymerization, al- 
kylation, visbreaking, reforming, and catalytic dehydro- 
genation, used independently or in combination with 
older, more conventional processes such as distillation 
or thermal cracking, independent oil refiners cannot 
continue to compete in the market place. 


(b) Substantial financial resources are required to 
procure, install and service such costly processes. In 
the instance of the independent refiner such financial 
resources must be derived in large part, if not exclu- 
sively, from an adequate economic return from re- 
finery operations. The major oil companies competing 

ith the independent refiner, of which the largest is 
Standard Oil, Plaintiff in this proceeding, are not 
confronted with this problem. Major companies have 
many diverse activities in addition to petroleum refin- 
ing and an adequate economic return from refining op- 
erations is not necessary to their survival or to their 
ability to procure, install and service such processes 
essential to survival of the refining industry. <A basic 
difference between independent refiners and the major 
oil companies is that the independent refiner cannot 
survive without an adequate economic return from re- 

fining operations, while the major oil company can. 
This is more fully explained in paragraphs (e) through 
(h) below. 


(c) At the present time, as explained more fully in 
paragraphs (i) through (n) below, the single most 
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significant factor adversely affecting an adequate eco- 
nomic return from refining operations is the availabil- 
ity of foreign crude oil at prices substantially below 
the price of domestie crude oil. This low cost oil re- 
duces the price of petroleum products throughout the 
national market, and reduces drastically the return 
from refinery operations of those refiners using higher 
cost domestic erude oil. 


(d) The proper determination of oil import quotas, 
taking into account the economic advantages attendant 
upon the importation and processing of foreign oil, is 
vital to an adequate economic return to the independ- 
ent refiner, without which the independent refiner can- 
not survive. Each independent refiner must receive 
an import allocation sufficient to allow it to offset the 
higher cost to it of domestic erude oil. This cannot 
be achieved if the allocation of imports in inverse rela- 
tion to the size of refining inputs is eliminated or if 
the sliding scale method of allocation is declared null 
and void. While Plaintiff prays for relief in these 
respects for itself only, the prayer of Plaintiff, if 
granted, will be applicable to the entire allocation sys- 
tem and will accordingly result in an import allocation 
quota to each independent refiner insufficient to allow 
it to offset the higher cost to it of domestic crude oil. 


(e) The independent refiner characteristically owns 
or controls little or no production, transportation or 
marketing capacity and accordingly must buy crude oil 
from, and sell products to, others. Its main source of 
revenue lies in the refinery operation and is derived 
from the difference between the price obtained for 
erude oi] and the price obtained for the refinery prod- 
ucts manufactured; this difference is known as the ‘‘re- 
fining margin.’’ Out of this difference the independ- 
ent refiner must recoup the costs of transportation of 
crude oil to its refinery, other direct and indirect op- 
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erating costs, interest on investment, amortization of 
existing facilities, provision for new investment in 
plant and equipment, and profit. 


(f) The ten year 1946-57 post-war refining margin 
was $1.01 based upon domestic crude oil prices. This 
was only slightly higher than the refining margin meas- 
ured on the same basis for the decade 1930-40 despite 
substantial changes in price levels of crude oil and 
equipment over the intervening years (see Appendix 
A attached). The average margin has been signifi- 
cantly less in the years 1958-60, and to date in 1961. 
It is inadequate at present levels not only to cover the 
higher replacement costs of refining facilities; but more 
importantly, it is inadequate to assure procurement, 
installation and servicing of new facilities required by 
the demands of the market place and made possible by 
a consistently improving and unrelenting technology. 


(¢) Major company competitors of independent re- 
finers, including most significantly Standard Oil, Plain- 
tiff in this action, have had available to them abundant 
sources of revenue which were generally unavailable 
to independent refiners, to offset the inadequate re- 
fining margin, namely: 


(1) The inerease in the price of domestic erude oil 
from 97¢ per barrel in 1935 to approximately $3.00 plus 
per barrel from the period 1957 to date; and 


(2) The price differential in favor of foreign crude 
oil which, on the basis of delivered costs of foreign 
crude oil in the United States, has been established at 
between $1.00 and $2.00 per barrel. 


(h) This obvious economic advantage provides eco- 
nomic leverage in favor of the major companies, recog- 
nized in the money markets of this country, which 
makes the task of the independent refiner, in securing 
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new and competitive processes of high initial cost, ex- 
tremely difficult. 

(i) On the basis of the existing price differential, an 
importer of foreign crude oil enjoys a raw material 
cost one-third to two-thirds lower than a refiner op- 
erating on domestic crude oil alone. By the same 
token, the importer of foreign crude oil enjoys a refin- 
ing margin equal to two to three times the refining 
margin of the refinery operating exclusively on do- 
mestic crude oil. A differential in margin of this mag- 
nitude would be sufficient to permit the importer of 
foreign crude oil to adjust product prices at the re- 
finery level so as to seriously jeopardize the ability of 
the competing independent refiner, operating on do- 
mestic crude, to recoup transportation costs, other di- 
rect and indirect operating costs, interest on invest- 
ment and amortization of existing facilities—to say 
nothing of provision for new investment in plant and 
equipment or profit. 


(j) The distribution of petroleum and its products 
in Districts I through IV is such as to make this eco- 
nomic advantage of the importing company, and the 
depressing effect upon the refining margin, felt by 
every refiner, including each independent refiner. 


(k) The independent refiner, lacking other economic 
reserves such as the substantial and controlled produc- 
tion of domestic crude oil possessed by all major com- 
panies, cannot survive absent a program in which the 
independent refiner participates in the benefits of the 
price differentials between foreign and domestic crude 
oil. 


(1) An expressed purpose of the Mandatory Import 
Program was and is to ameliorate the adverse effect of 
low cost foreign oil upon refiners as described above. 
The ultimate purpose of that program is to reduce the 
depressing effect of low cost foreign oil upon domestic 
crude oil development. Crude oil has no economic use, 
however, unless it is refined. There is only one pur- 
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chaser for crude oil, namely, a refinery, and it is at the 
refinery that low cost foreign oil competes with domes- 
tic crude oil. It is the refiner who makes the election 
between foreign crude oil and domestic erude oil, and 
it is at the refinery that the depressing effect of low 
cost foreign oil impinges upon the domestic producing 
industry. Accordingly, in the solution of the oil im- 
port problem, ‘‘the key,’’ as former Under Secretary 
of the Interior Elmer Bennett described it, ‘tis the re- 
fining process”’ and this key can only be effective as a 
solution to the oil import problem if a sliding scale 
method of allocation exists. In the publie address 
from which the foregoing quotation was taken, Mr. 
Bennett made it clear that the import control program 
was concerned directly with the practical problem of 
survival of refiners faced with the threat of low-cost 
foreign oil as described above (see Appendix A to 
Farmers Union affidavit, filed in this proceeding by a 
companion applicant for interven tion). 


(m) The availability of an import quota to an inde- 
pendent refiner results directly in an offset to the com- 
petitive advantage which would be enjoyed by its major 
company competitors having direct access to foreign 
imported petroleum. The amount of this offset is 
measurable. With a price differential in favor of im- 
ported crude oil of $1 to $2 per barrel, the import quota 
allows the independent refiner in general to average 
down its costs by 11¢ to 22¢ per barrel, the exact aver- 
aging down varying from case to case depending on 
refinery size, throughput and net value of foreign oil 
imported. This averaging down of cost is of critical 
importance in developing a refining margin adequate 
to maintain a competitive position. To the extent an 
independent refiner is not able to average down such 
costs and the major company competitor, in this case 
Standard Oil, benefits from the failure to average 
down, as proposed by Standard Oil, the independent 
refiner is placed in a doubly disadvantageous com- 
petitive position. 
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(n) Every member of the Independent Refiners As- 
sociation of America will be directly and adversely af- 
fected should Standard Oil prevail. Should the prayer 
of Standard Oil be granted and on the assumption that 
the historical allocation of 70% of the last allocation be 
retained, only four companies (all major companies) 
out of 134 to whom quotas have been granted would 
benefit, namely—Standard Oil, The Standard Oil Com- 
pany (Indiana), Texaco Ine. and Shell Oil Company 
and its subsidiaries (see Exhibit B). Of the 130 other 
entities, only 19 would not be adversely affected; and 
of these 19 over half are major oil companies. Should 
the prayer of Standard Oil be granted and quotas al- 
located without regard to the historical basis, only 16 
entities would benefit, including Standard Oil and the 
other three major companies identified previously in 
this paragraph; every one of the remaining 118 entities 
being adversely affected by decreases in quantities cur- 
rently allotted, the decreases ranging from 100% to 
0.2% (see Exhibit C). By virtue of the character of 
the industry, in both circumstances, the adverse effect 
is felt most directly and immediately by independent 
refiners. 


(o) The independent refiner is of critical importance 
to the defense mobilization program of this nation. 
While major company competitors including Standard 
Oil, hold approximately 83% of total domestic refin- 
ing capacity and currently are running about 86% of all 
crude oil run in this country, the independent refiner, 
located away from large industrial target centers, 
forms a principal reserve source of petroleum for mili- 
tary purposes, in times of national emergency. In 
addition, as pointed out above, the independent refiner 
provides a significant market for domestic crude petro- 
leum and henee a stabilizing force in assuring an eco- 
nomie return to the domestic crude oil producer, a 
fundamental consideration embodied in the statute 
pursuant to which the Mandatory Import Program has 
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been promulgated. Moreover, by virtue of size and 
character, the independent refiner possesses a technical 
flexibility which permits it to adjust operations readily 
to meet military requirements. Larger plants of major 
competitors cannot be so rapidly and quickly adapted 
and this special qualification of the independent refiner 
has been demonstrated, and recognized by the Govern- 
mental authorities, both in World War II and in the 
Korean emergency. 


6. That the independent refiner, as the facts stated dem- 
onstrate, is an important adjunct to the defense mobili- 
zation planning of this nation. Survival of the independent 
refiner is directly dependent upon the program established 
by the Government which recognizes the key role of the 
refiner and which is currently being brought under judicial 
serutiny by the complaint filed in this action by Standard 
Oil. The independent refiner and the Independent Refiners 
Association of America are real parties in interest in the 


disposition of this proceeding and the economic effect upon 
independent refiners, should the Plaintiff prevail, is a 
matter which goes directly to the reasonableness of the 
action taken by the Secretary of the Interior, complained 
of by Standard Oil. 


7. That IRAA has not been served in any way with any 
papers in this proceeding and this affidavit is being sub- 
mitted in support of a motion for leave for IRRA to inter- 
vene in the above-captioned proceeding and in support of 
the pleadings of IRAA filed with said motion to intervene. 


Epwiy Jason Dryer 
Assistant Secretary 
Independent Refiners Asso- 
ciation of America 


Subscribed and Sworn to before me this day of 
October, 1961. 
Notary Public 
(Seal) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2496-61 
Sraxparp Ort Compayy (Incorporated in New Jersey), 30 
Rockefeller Plaza, New York 20, New York, Plaintiff 
v. 
Srewart Upatt, Secretary of the Interior, 


Lawrexce J. O’Conxsor, Jn., Administrator, Oil Import 
Administration, Department of Interior, Defendants 


Farmers Uxion Centra ExcHance, INCORPORATED, 
Post Office Box “G’’, St. Paul 1, Minnesota, 
Applicant for Intervention 


Affidavit of T. H. Steichen in Support of Motion for Leave to 
Intervene and in Support of Pleadings of Applicant Filed 
Therewith 

(Filed October 24, 1961) 


County of Dakota, 
State of Minnesota, ss: 


T. H. Steichen, being duly sworn, deposes and says: 


1. That he is the General Manager of the Farmers Union 
Central Exchange, Incorporated, sometimes hereafter 
known as Farmers Union, and that he is duly authorized 
to execute and sign this affidavit as an official of Farmers 
Union in conformity with the determination of the corpora- 
tion to oppose the prayers of Plaintiff through every 
proper and legally available means. 


2. That Farmers Union is a federated cooperative cor- 
poration organized and existing under the laws of Minne- 
sota. The stock of Farmers Union is owned exclusively 
by local cooperatives numbering approximately 800, whose 
total membership is approximately 250,000 farmers. 
Farmers Union, in addition to supplying non-petroleum 
products useful to and used by the farmers which it serves, 
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operates an independent refinery and compounding facili- 
ties which manufacture and blend refined petroleum prod- 
ucts in turn supplied to its local cooperative owners and 
their farmer members in nine states of the United States. 


3. That Farmers Union is a marketer of petroleum 
products in interstate commerce and as an independent 
refiner receives in the course of its business an allocation, 
computed on the basis of the so-called ‘‘sliding scale,’’ to 
import crude oil into Districts I through IV. 


4. That he has read the affidavit of the Independent 
Refiners Association of America, Shoreham Building, 
Washington 5, D. C., sometimes hereinafter known as 
IRAA, executed by a duly authorized official of TRAA and 
to be filed in this proceeding. He is familiar with the facts 
therein set forth and believes them to be true and adopts 
the statements contained in paragraphs 4, 5 and 6 thereof 
as his own. 


5. That Farmers Union, while not a member of IRA, is 
an independent oil refiner similar to those described in 
the affidavit of IRAA above referred to. 


6. That the refining process is the point in the petroleum 
industry at which a fair sharing of the competitive advan- 
tages of imported oil must occur. Accordingly, the pray- 
ers of Plaintiff, if granted, while directed to action of the 
Seeretary of the Interior and the Administrator of the Oil 
Import Administration, have a direct, immediate and sub- 
stantial effect upon Farmers Union and Farmers Union 
is powerless to protect itself save through intervention in 
this proceeding. As the government has publicly pointed 
out, an expressed objective of the Mandatory Import Pro- 
gram is to avoid the destruction of the independent refiner 
who is threatened with extinction by integrated companies 
whose refinery locations have given them access to lower 
cost raw materials but whose marketing areas everywhere 
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permit fullest use of this competitive advantage. (See 
Appendix .A attached). 


7. That the continuation of a sliding scale method of allo- 
cation, subjected to judicial scrutiny in this litigation by 
the Complaint of Standard Oil Company (Incorporated in 
New Jersey), hereinafter sometimes referred to as Stand- 
ard Oil, is of vital and significant importance to Farmers 
Union and to the quarter million farmers who are, through 
their local cooperatives, the beneficial owners of this organ- 
ization. For the years 1960 and 1961 approximately 557% 
of the net income of Farmers Union on 51% of Farmers 
Union’s gross sales is derived from its petroleum activities 
and of this net income for the years 1960 and 1961 to date, 
28.6% is attributable to the import quota assigned to Farm- 
ers Union. During this same period the import allocation 
available to Farmers Union accounted for only slightly 
over 1114% of the total refinery runs. Should the import 
quota available to Farmers Union be seriously reduced, 
Farmers Union would be threatened not merely with a 
substantial curtailment in its net refining profit; but. de- 
pending upon the extent of the reduction and the related 
benefit to Standard Oil through the increase in quota 
allowed it, Farmers Union would find its ability to remain 
as a competitive force in the market place seriously jeopar- 
dized. Moreover, because of overhead factors and the rela- 
tionship of the net profit contributed by petroleum activi- 
ties to total net profit, any serious curtailment in the import 
quota is a direct threat to Farmers Union and to the serv- 
ices of all kinds which it provides to farmers in Minnesota, 
Wisconsin, North Dakota, South Dakota, Montana, Wyo- 
ming. Idaho, Washington and Oregon. 


8. That assuming the prayers of Standard Oil were 
granted and an allocation of 70% of the historical quota re- 
tained (the present system), Farmers Union would suffer 
a loss in its present quota of 34.6%. If quotas were granted 
on the ratio of each refiner’s inputs to the total level of 
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importation and the sliding scale were abolished, as prayed 
for by Standard Oil, Farmers Union would suffer a loss 
in its allocation of 1014%. By contrast, under the present 
system, Standard Oil, should it prevail, increases its com- 
petitive threat to Farmers Union by an increase in its 
quota of 32.6% ; should the historical basis of the present 
system be removed and Standard Oil prevail, Standard 
Oil’s increase in quota, and related competitive threat, 
amounts to 81.4%. In either circumstance, the loss to 
Farmers Union and the gain to Standard Oil and the 
other major company beneficiaries would be sufficient to 
seriously jeopardize Farmers Union’s ability to remain as 
a competitive factor, with attendant dislocation to its co- 
operative owners and the farmers who are the beneficial 
owners of Farmers Union (see Appendix B and C to IRAA 
Affidavit). 


9. That this affidavit is submitted in support of the Mo- 
tion for Leave to Farmers Union to Intervene in the above- 


captioned proceeding and in support of the pleadings of 
Farmers Union filed with said Motion. 


/s/ T. H. StercHen 
T. H. Steichen, 
General Manager Farm- 
ers Union Central Ex- 
change, Incorporated 


Subscribed and sworn to before me this 16th day of 
October, 1961. 
—_ — (Sear) 
Notary Public 
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APPENDIX A 


Excerpts from Public Address, 


“THE FIRST YEAR OF THE MANDATORY IMPORT 
PROGRAM”’ 


by 
Honorable Elmer F. Bennett 


Under Secretary, Department of the Interior 
April 21, 1960 


‘As you know, the President has given policy and opera- 
tional responsibility for the oil import program to the 
Department of the Interior. 


“To place the first year of the mandatory oil import pro- 
gram in proper perspective, one must review the develop- 
ments which led to the President’s decision last year to 
impose mandatory controls on oil imports. 


“Tn 1944, the United States became a net importer of 
petroleum—after 85 years of world leadership in the 
export of oil products. Since that time, segments of the 
refining industry have been dependent—in varying de- 
grees—on oil imports to meet a portion of refinery de- 
mand. 


“<The reasons for this dependency are manifestly eco- 
nomic. To the best of my knowledge, however, shortage 
or unavailability of domestic petroleum has never been a 
major factor in the import programs of the Nation’s oil 
companies. 


‘“‘By 1954, a short span of ten years, oil imports had 
risen to a level which evoked concern, and in early 1955, 
the President’s Committee on Energy Supplies and Re- 
sources Policy reported that oil imports would endanger 
the national security if they should significantly exceed the 
1954 ratio of imports to domestic production. There seems 
to be little controversy on the principle that a healthy 
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rate of domestic exploration and development is essential 
to the defense security of our Nation. 


“We entered a period of ‘industrial statesmanship’ in 
which the Government requested the major importers to 
restrict their imports voluntarily. There were no levels, 
no quotas. To the credit of many, J must say that this 
plea was honored by most of the industry. 


‘“‘There were, however, a few whose actions made it 
clear that this approach would not achieve the funda- 
mental aim of a stable, healthy domestic petroleum in- 
dustry, financially and technically capable of exploring for 
and developing new domestic petroleum reserves 


“As a result, another committee—composed of the heads 
of six major Federal departments—developed a voluntary 
program for the control of oil imports based on individ- 
ual recommended levels. Most of you no doubt are familiar 
with that program. 


“‘This voluntary program worked reasonably well, con- 
sidering its many inherent limitations. The vast majority 
of importers, as they had done earlier, adhered voluntarily 
to their recommended allocations. 


“ Again, however, the actions of a few, often for reasons 
beyond their control, undermined the effectiveness of the 
voluntary program, and the enforcement weapons of edu- 
cation, persuasion, and public opinion proved inadequate 
to do the job. 


“‘Other factors were also at work, sounding the death- 
knell of the voluntary program. 


‘¢Some importers limited their imports of erude oil as 
requested, but at the same time increased their imports 
of unfinished oils and finished petroleum products. Im- 
ports of finished products, in fact, jumped slightly over 
100 percent between 1957 and 1958. In unfinished oils, the 
increase skyrocketed some 2900 percent in the same period. 
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“Caught in the two-fold squeeze of declining general 
business and the competitive pressures from large im- 
porters with access to lower-cost imported crude, the 
domestic refiner was faced with serious problems. I would 
be less than frank if I did not point out there was grave 
concern within the Federal Government about the future 
of the independent refining segment of the industry. 


“T think we will all agree that the independent refiner— 
as well as the independent producer—plays an essential 
part in a healthy domestic petroleum industry. 


‘‘The stage was set for a change. The ingredients were 
there. 


“First, there was noncompliance by a few companies in 
observing recommended crude oil import levels. 


‘Other firms were indirectly threatening the program by 
increasing their imports of other products to avoid the 
impact of the crude controls. 


“The independent refiner was threatened with extinction 
by those integrated companies whose refinery locations 
gave them access to lower-cost raw materials but whose 
marketing areas everywhere permitted fullest use of this 
competitive advantage. 


“Domestic exploration and development had not re- 
sponded to the stimulus of the voluntary program and was 
still headed downward. The Administration warned that 
mandatory controls were the likely alternative in event 
of failure of the voluntary approach. Top officials of the 
Department of the Interior pleaded publicly and privately 
for support and cooperation. 


‘‘The rest is history, and I am sure you are familiar with 
its pages. I must say at this time that those who dislike the 
mandatory program must look to their industrial neigh- 
bors—and in some instances to themselves—in placing re- 
sponsibility for mandatory oil import controls. Only with 


the greatest reluctance and after most careful considera- 
tion did Secretary Seaton and | concur in the conclusion 
that the time had come for the government to interfere in 
the normal processes of competition and the marketplace. 


‘Once the need for such controls became apparent, the 
problem then was clearly one of how best to allocate al- 
lowable imports of crude oil. Unless it is refined, crude 
oil has little economic or utilitarian value. Unless it is 
changed into products for the marketplace, crude oil is 
merely another mineral substance of the earth. 


“The key, of course, is the refining process. Here man’s 
technology and labor add the economic and useful value. 
Crude oil—foreign or domestic—must be refined. In fur- 
ther seeking the impartial standard against which all could 
be measured, it became obvious that refinery inputs were 
again the common denominator, and as a logical conse- 
quence, crude oil allocations have been based on such in- 
puts. The very bedrock of the program had to be a 
fair sharing of the competitive advantages of imported 
oil. Our only practicable alternative would have been a 
steeply reduced quota level which might well have had 
severe international and domestic repercussions. 


“The adoption of the impartial standard of refinery 
inputs—a standard based on common ability, rather than 
special circumstances of one form or another—would in- 
deed be a hollow mockery without adequate and fair 
provision for the exchange of foreign oil for domestic 
oil. 


‘Exchanges of petroleum are not a peculiar monster of 
the import program. Rather, they are historie devices of 
mutual benefit within your industry. And in the market- 
place there has never been a distinction between exchanges 
of purchased oil and oil produced by parties to the ex- 
change. 
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“‘T am sure that many of you have heard—even possibly 
support—the sentiment that an allocation granted to an 
inland refiner is a ‘windfall’ or unearned gift from the 
Federal Government. 


“This conclusion overlooks, first the fact that the in- 
land refiner meets the impartial test I have set forth ear- 
lier as leading to selection of the refinery input criteria. 


“‘Secondly, I prefer to think that a real windfall, a 
really unfair competitive advantage, would result if the 
Federal Government conferred exclusive crude oil import 
rights based solely on geographic location. 


“Before accepting the ‘windfall’ statement, I think a 
little examination of the nature and mechanics of ex- 
changes should be considered. 


“Tt takes two parties to make an exchange. We assume 
that these parties, in business transactions, are dealing 
with each other at arm’s length. We also assume that 
each has weighed the advantages and disadvantages of 
the exchange and have concluded that the former outweigh 
the latter. We further assume that each party enters into 
the agreement in accord with his concept of his own best 
interest. 


“‘Secondly, the producer of the foreign erude is not 
required to sell to the inland refiner. The tanker owner 
is under no obligation to transport the oil. Nor is the 
major company under any compulsion to exchange domestic 
crude oil for the inland refiner’s foreign oil. 


“On each count, the transaction is entirely voluntary— 
and. from one point of view or another, advantageous. 


“By common definition, a windfall is generally considered 
as an unexpected legacy or profit or preferred position. 
If such a windfall accrues to one party to an exchange, it 
must necessarily be given to him by the other party on a 
voluntary basis. 
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“The real windfall would, in fact, acerue if the Federal 
Government by administrative decree protected the im- 
port position of a refiner because of geography or over- 
seas productive capacity and denied access to all others. 


‘Actually, the system adopted is of mutual benefit to 
all. The inland refiner is not discriminated against, nor 
is he subject to unfair competitive conditions from which 
he has no recourse. The coastal refiner has the oppor- 
tunity to obtain additional quantities of imported crude 
oil—over and above his own allocation—which he would 
not otherwise get in the absence of the exchange. Many 
of your members are taking advantage of this benefit. 


“The windfall idea may possibly arise because some 
importers believe that, in the absence of the exchange 
provision, they would get the imported oil now allocated 
to the inland refiner. If any of you subscribe to this view, 
let me assure you that it is probably erroneous. If ex- 
change agreements were not allowed, the coastal refiner 
would not receive any larger allocation than under the 
existing program, because we would then be under tre- 
mendous pressure to allow unused quotas to expire or to 
set total quotas at sharply reduced levels. 


“¢ Actually, there is an important aspect of the exchange- 
agreement provision which directly supports the policy 
objective of the mandatory oil import program. It would 
appear logical to assume that a domestie producer who 
cannot sell his product also would be unable financially to 
seek new domestic reserves. Similarly, domestic refiners 
required to use only high-cost raw materials cannot live 
in today’s highly competitive conditions. 


“‘The stability of the market which is necessary to pro- 
vide the financial incentive for new exploration and devel- 
opment is a basie objective of the oil import program. 
During the first half of this year, in excess of 280,000 
barrels per day of domestic erude oil will find a market 
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in District I-IV because of the exchange-agreement pro- 
cedure. This, as well as the basie¢ limitation on imports, 
is in direct support of the President’s national security 
policy. 


‘<The security of our people and our Nation dictate that 
we maintain a stable, healthy petroleum industry—and a 
stable, healthy industry requires a stable market.’’ 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 


Stayparp Oi, Company (Incorporated in New Jersey), 30 
Rockefeller Plaza, New York 20, New York, Plaintiff 


v. 
Srewart Upati, Secretary of the Interior, 


Lawrence J. O’Connor, Jr., Administrator, Oil Import 
Administration, Department of Interior. Defendants 


Tne Frontier ReFintnc Company, 4040 East Louisiana 
Avenue, Denver 22, Colorado, Applicant for Intervention 


Affidavit of M. H. Robineau in Support of Motion to Intervene 
and in Support of Pleadings Filed Therewith 


(Filed October 24, 1961) 


County of Denver 
State of Colorado, ss: 


M. H. Rosryeav, being duly sworn, deposes and says: 


1. That he is President and General Manager of The 
Frontier Refining Company, sometimes hereafter known 
as Frontier, and that he is duly authorized to execute 
and sign this affidavit as an official of Frontier in conform- 
ity with the determination of the corporation to oppose 
the prayers of Plaintiff through every proper and legally 
available means. 
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2, That Frontier is a corporation organized and exist- 
ing under the laws of Wyoming. The stock of Frontier 
is publicly held and actively traded over the counter. Fron- 
tier has approximately 850 employees and the families re- 
ceiving their basic income from Frontier number approxi- 
mately 2.300. Frontier operates four petroleum refining 
facilities: one at Cheyenne, Wyoming; a second at North 
Salt Lake City, Utah; a third at Woods Cross, Utah, and 
a fourth at Farmington, New Mexico. The aggregate ca- 
pacity of the four plants is approximately 29,000 barrels 
per day. 


Frontier markets petroleum products in fourteen States 
of the United States and is itself the owner of 34 gasoline 
stations out of the 373 through which Frontier products 
are marketed. Frontier also engages in production opera- 
tions, holding acreage in ten States and is the 80% owner of 
a pipeline extending from Wyoming to Nebraska. 


3. That Frontier is engaged in operations in interstate 
commerce and as an independent refiner receives in the 
course of its business an allocation, computed on the basis 
of the so-called “sliding scale,”’ to import crude oil into 
Districts I through IV. 


4. That he has read the affidavit of the Independent Re- 
finers Association of America, Shoreham Building, Wash- 
ington 5, D. C., sometimes hereafter known as TRAA, exe- 
euted by a duly authorized official of TRAA and to be filed 
in this proceeding. He is familiar with the facts therein 
set forth and believes them to be true and adopts the 
statements contained in paragraphs 4, 5 and 6 thereof as 
his own. 


5. That Frontier is a member of the IRAA, and is an 
independent refiner of the kind described in the affidavit 
of TRAA above referred to, and has built its operations 
abont its refining activities which have been and remain 
the core of its activities from which all other activities of 
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Frontier depend. The bulk of Frontier’s investment, at- 
tention and employment rests with its refining operations. 


6. That for the past year Frontier has operated its ca- 
pacity of 29,000 b/d at an average rate of less than 24,000 
b/d. Market conditions inspired by over-production by 
its competitors and attendant below-cost pricing of refined 
products led Frontier to limit its refining runs to the mini- 
mum economic level. Any other course would have re- 
sulted in disastrous refining price consequences which, de- 
spite the averaging down benefits derived from Frontier’s 
import quota, measured in Frontier’s case at appreciably 
in excess of $1.00 per barrel, could only have brought about 
a loss on Frontier’s refining operations. 


7. That Frontier’s total income from all operations for 
the fiscal year ending May 31, 1961, prior to Federal and 
State income taxes, was $2,491,928. Of this, only $630,000 
was attributable to refining operations. The average per 
barrel profit on all erude oil processed was slightly over 
$ .07 per barrel, prior to deduction of otherwise unallo- 
cated overhead, compared to the value to Frontier of its 
import quota of in exeess of $1.00 per barrel. 


8. That Frontier’s import quota for the same period was 
slightly in excess of 2.500 b/d or 900,000 barrels per year. 
Tt was only the value attributable to the import quota which. 
after the attribution of otherwise unallocated overhead 
to the refining operation, the core of Frontier’s endeavor, 
gave to refining any margin out of which to make pro- 
vision for new processes, expansion or profit. Accordingly, 
any diminution in Frontier’s import quota reacts directly, 
immediately and substantially upon Frontier’s ability to 
remain in business as an independent refiner. This is in 
sharp contrast to the position of Plaintiff. whose records 
as filed in this proceeding (see Brief in Support of De- 
fendant’s Motion to Dismiss or in the Alternative for 
Summary Judgment and attachments thereto) suggest that 
its problem is how much more profit it could make were 
it accorded a higher allotment. 
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9. That should Standard Oil Company (Incorporated in 
New Jersey), hereafter sometimes referred to as Standard 
Oil, prevail, Frontier would be confronted with even more 
disastrous price competition than that which forced eurtail- 
ment of its runs to approximately 70% of its capacity. This 
competitive threat to Frontier’s existence, coupled with the 
diminution in margin resulting from a decreased value at- 
tributable to the import quota, is such as to jeopardize all 
phases of Frontier’s endeavors and its position as a com- 
petitive factor in the petroleum industry. 


10. That should the prayers of Standard Oil be eranted 
and the present allocation system of 70% of the historical 
quota be retained, Frontier would suffer a loss in its pres- 
ent quota of 33% or in excess of $350,000. In the same cir- 
cumstance, Standard Oil would increase its competitive 
threat to Frontier by an increase of its quota of 32.6%. If 
the prayers of Standard Oil be granted and the present his- 
torical basis be abolished, Frontier would suffer a loss in 
its present quota of 8.3% or in excess of $90,000. The com- 
petitive threat from Standard Oil in these circumstances 
would, however, be increased by a margin so great as to 
make Frontier’s ability to remain in the market place ex- 
tremely problematical through the increase in Standard 
Oil’s quota of 81.4% (see Appendices B and C to IRAA 
affidavit). 


11. That Frontier anticipated the importance of import- 
ed petroleum to its survival as an independent refiner and 
its ability to sustain a fair market price for domestic crude 
oil by seeking in 1953 to develop a coastal refinery opera- 
tion in Florida, one of the States in which it markets 
petroleum. Difficulties related to securing an adequate lo- 
eation, including problems surrounding one of the sites 
adjoining the missile base at Cape Canaveral, retarded the 
speed with which the project could be put together and 
engineered. By the time it was sufficiently perfected to 
present for financing discussions, the Voluntary Oil Import 
Program was in effect and tentative financial commitments 
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were withdrawn pending determination by the Government 
as to the course to be taken in connection with petroleum 
import controls. The inauguration of the Mandatory Im- 
port Program resulted in a determination not to make 
available the needed financial support. This resulted in 
Frontier’s depending upon an allocation system which in 
practice avoids the destruction of the independent refiner 
who otherwise would be threatened by integrated compa- 
nies whose refinery locations give them access to lower-cost 
raw materials and whose far-flung marketing areas permit 
fullest use of this competitive advantage. 


12. That Frontier is but one of a number of independent 
refiners whose efforts at self help through coastal refinery 
construction in a precarious economic circumstance are now 
limited to depending upon adherence by the Government to 
the principles of the Mandatory Import Program. The ef- 
forts of Standard Oil are directed to defeating significant 
portions of this program and, if successful, will result in 
grave and irreparable damage to Frontier. The Secretary 
of the Interior and Administrator, Oil Import Administra- 
tion, are confronted with an attack upon the propriety of 
their judgment; Frontier is confronted with the possibility, 
should Standard Oil prevail, of permanent retirement from 
the market place. 


13. That this affidavit is submitted in support of the Mo- 
tion for Leave to Frontier to Intervene in the above-cap- 
tioned proceeding and in support of the pleadings of Fron- 
tier filed with said Motion. 


M. H. Rosrxeav 
President, 
Tue Frontier Rerininc Company 


Subscribed and sworn to before me this —— day of 
October, 1961. 


—_— — (SEAL) 
Notary Public 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 


SraNpaRD Or CoMPANY (Incorporated in New Jersey), 30 
Rockefeller Plaza, New York 20, New York, Plaintiff 


Vv. 
Srewart UDALL, Secretary of the Interior, 


Lawrence J. O’Con Nor, Jr. Administrator, Oil Import 
Administration, Department of Interior, Defendants 


Sroux Ort CoMPANY, Box 811, Newcastle, Wyoming, Appli- 
cant for Intervention 


Affidavit of Leo C. Nelson in Support of Motion to Intervene 
and in Support of Pleadings Filed Therewith 


(Filed October 24, 1961) 


County of Weston, 
State of Wyoming, ss: 
Leo C. Netsoy, being duly sworn, deposes and says: 


1. That he is Vice President of Sioux Oil Company, some- 
times hereafter known as Sioux, and that he is duly author- 
ized to execute and sign this affidavit as an official of Sioux 
in conformity with the determination of the corporation to 
oppose the prayers of Plaintiff, Standard Oil Company (In- 
corporated in New Jersey), hereafter sometimes referred 
to as Standard Oil, through every proper and legally avail- 
able means. 

9. That Sioux is a corporation organized and existing un- 
der the laws of Colorado. The stock of Sioux is publicly 
held and traded over the counter. Sioux operates one small 
refinery with a rated capacity of 6,000 barrels per day. 
Sioux has been able to operate its plant at the average rate 
of only 4,690 b/d during 1959 and 1960. During 1961 it has 
operated at a rate of 5,111 b/d. 


Sioux delivers petroleum products to petroleum distribu- 
tors and marketers in five States of the United States. 
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Sioux has a working interest in approximately 145 b/d of 
crude oil production or approximately 3% of its daily crude 
oil requirements. The balance of its crude oil must be 
purchased. 


3. That Sioux is engaged in operations in interstate com- 
merce and as an independent refiner receives in the course 
of its business an allocation, computed on the basis of the 
so-called ‘‘sliding scale,’’ to import crude oil into Districts 
I through IV. 


4. That he has read the affidavit of the Independent Re- 
finers Association of America, Shoreham Building, Wash- 
ington 5, D. C., sometimes hereafter known as IRAA, ex- 
ecuted by a duly authorized official of IRAA and to be 
filed in this proceeding. He is familiar with the facts there- 
in set forth and believes them to be true and adopts the 
statements contained in paragraphs 4, 5 and 6 thereof as 
his own. 


5. That Sioux is an independent refiner of the kind de- 
seribed in the affidavit of IRAA above referred to. Sioux 
is dependent upon the success of its refining operations for 
its continued existence. As one of the 77 independent re- 
finers with processing facilities having a capacity of less 
than 10,000 b/d, its survival results not merely from its own 
imagination, enterprise and resourcefulness but far more 
importantly depends upon those pressures affecting crude 
price and refinery price over which Sioux has no control but 
with which it must abide if it is to remain in the market 
place. 


6. That Sioux’s gross refining margin before giving ef- 
fect to the competitive advantage of imported crude oil 
amounted to 52.28 cents per barrel in 1959, 46.92 cents per 
barrel in 1960 and 58.28 cents per barrel to date in 1961. 
This margin is inadequate measured by any standard to 
permit Sioux to continue operations, remain competitive 
and return a profit to its stockholders (see IRAA affidavit, 
Appendix A). The price of representative domestic crude 
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oil which Sioux has been using has fallen during this same 
period from $2.72 per barrel in 1959 to $2.57 per barrel in 
1961. It is apparent by comparison that not only have 
domestic crude prices been softened but that competitive 
forces resulting in lowered refining prices have reacted even 
more stringently upon Sioux as a refiner. Whereas the 
gain to Sioux in lowered cost of operation through a fall in 
the domestic crude price has amounted to 15¢ per barrel, the 
gain to Sioux through increased refining margin has been 
only 5.9¢ per barrel or a little more than one-third of what 
should have occurred had the refinery price been reduced 
only to the extent necessary to reflect the lowered cost of 
the raw material, crude oil. 


7. That of Sioux’s gross income for its last fiscal period 
of $7,386,771, ninety percent is attributable to its refining 
operations. The competitive threat to refinery prices re- 
sulting from the actions and policies of its integrated 
major competitors, clearly evident in the effect upon re- 
fining margins as described above, is therefore the critical 


determinant of Sioux’s continued existence, continued pur- 
chasing of domestic crude oil, continued availability as a 
source of refining capacity in the event of national emer- 
gency, and continued operation as an independent com- 
petitive force in an economy increasingly characterized in 
petroleum as elsewhere, as an economy dominated by the 
few. 


8. That Sioux’s import allocation for its last fiscal period 
amounted to approximately 190,000 barrels which had a 
value to Sioux as compared with domestic crude oil pur- 
chased, of appreciably in excess of $1.00 per barrel. The 
increase in Sioux’s refining margin, for all crude oil proe- 
essed in Sioux’s refinery, domestic as well as foreign, re- 
sulting from the import allocation, was in excess of 35% of 
the margin computed without regard to the import quota. 
This increase in margin was sufficient to offset the de- 
pressed refinery price structure over which Sioux had and 


133 


has no control, and to permit Sioux to continue in opera- 
tion. Any decrease in the allocation would, however, pro- 
portionately reduce the refining margin and the level would 
become, in the face of present competitive practices of 
Sioux’s major competitors, wholly inadequate to sustain 
Sioux’s continued operation. 


9. That the prayers of Standard Oil, if granted, would 
achieve just such a disastrous effect. More, in the process 
of achieving it, Standard Oil, throuzh the increase in the 
import quota allocated to it and to other integrated major 
oil companies, would be so enabled to reduce refinery prices 
as to make it impossible for Sioux to preserve even the 
minimum refining margin necessary to cover out-of-pocket 
costs, much less to provide for amortization of facilities or 
return on eapital invested. Specifically, the proposal of 
Standard Oil, if granted, would result in a decrease of the 
Sioux import quota by 37%, assuming no change in the 
historical method of allocation. If Standard Oil should pre- 
vail and the historical element in the present method of al- 
location he reduced to zero, Sioux would suffer a decrease 
in its allocation of 13.9%. In the first case Standard Oil’s 
quota would increase by 32.6% ; in the second case its quota 
would increase by 81.4% with corresponding increases to 
the other major integrated competitors of Sioux. Such a 
reduction in Sioux’s position, coupled with attendant bene- 
fits to Sioux’s competitors, a situation shared generally by 
all but four of the 77 refiners with capacities under 10,000 
b/d, would pose a grave threat not only to Sioux’s contin- 
ued operation but to the continued operation of each of the 
73 similarily situated independent refiners. 


10. That Sioux not only possesses refining capacity away 
from target centers vital to the military in times of national 
emergency but is currently a supplier of jet fuel to the 
Stratecic Air Command at Ellsworth Air Force Base at 
Rapid City, South Dakota. Sioux makes a full range of 
petroleum products, except lubricating oil, and is an im- 
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portant supplier to the civilian economy in the areas in 
which it operates. 

11. That Sioux is aware of the fact that in the case of 
Eastern States Petroleum and Chemical Corporation v. 
Fred A. Seaton, Secretary of the Interior, et al. (see United 
States District Court for the District of Columbia, Civil Ac- 
tion No. 1621-58, United States Court of Appeals for the 
District of Columbia, Court of Appeals No. 14,579), an ac- 
tion for increased import quota allocation under the Volun- 
tary Import Program, settlement was reached with the 
Government by which the Eastern States quota was ap- 
preciably increased, and the increased quota recognized un- 
der the Mandatory Import Program. Sioux believes, con- 
sidering the critically adverse effect upon Sioux of any ad- 
justment accorded Standard Oil as a result of the proceed- 
ings instituted by it, that Sioux cannot afford to overlook 
the possibility of an adverse consequence by virtue of action 
taken independently by the Government, which would not 
fully protect the interests of Sioux at stake in this litiga- 
tion. Accordingly, Sioux believes its interests can only be 
fully and adequately protected by participation in this pro- 
ceeding through the intervention which it has authorized. 


12. That this affidavit is submitted in support of the Mo- 
tion of Sioux Oil Company for Leave to Intervene in the 
above-captioned proceeding and in support of the pleadings 
of Sioux filed with said Motion. 


Leo C. NELSON 
Vice President, 
Sioux Om Company 


Subscribed and sworn to before me this day of Octo- 


ber, 1961. 
—_— (SEAL) 
Notary Public 
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Transcript of Proceedings, October 27, 1961 
(Filed November 13, 1961) 

The above-entitled cause came on for hearing on Motion 
of the Atlantic Refining Company For Leave To Intervene 
As a Defendant before the Honorable Joseph C. MeGar- 
raghy, United States District Judge. 

Appearances: 

Daniel M. Gribbon, Esq., Counsel for Plaintiff 

Donald B. MacGuineas, Esq., Department of Justice, 
Counsel for Defendants 

Henry B. Weaver, Jr., Esq., Counsel for Applicant 
for Intervention, The Atlantic Refining Company 


9 The second requirement for intervention as a 

matter of right is a showing that the interest as- 
serted by the applicant for intervention is not adequately 
represented or may not be adequately represented by the 


other parties. 

Now, Atlantic is not, of course, challenging the compe- 
tency of the lawyers for either the Standard Oil Company 
or the Secretary of the Interior. We are quite impressed 
with their ability. We are sure they will do an excellent 
job of representing their clients’ interests. Their client, 
howeevr, is not the Atlantic Refining Company. The Plain- 
tiff is a direct competitor of Atlantic, and I don’t think 
there is any suggestion whatever that they in any way are 
interested in looking out for Atlantic’s economic interests. 
The Defendant is concerned with a broad administrative 
program and is not directly interested in Atlantic’s eco- 
nomic interests. 

This is shown by the issues that have come up in this 
ease. The Plaintiff is attacking Section 10(b). It does so 
on the basis that it discriminates against the Plaintiff be- 
cause of sze, and that the Defendant has no authority to 
discriminate against the Plaintiff purely on the basis of 
size. 
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10 The Defendant, on the other hand, has met that 

issue and says, in effect: 1 do have the right to dis- 
criminate in the administration of this program on the 
basis of size. It is a reasonable way to do it, and he has 
taken issue with Plaintiff on this actual issue. 

Now, the point of fact is that Plaintiff is not being reg- 
ulated under Section 10(b), which is the section under 
attack. Plaintiff is receiving its allocation under 10(c), 
just as Atlantic does. 

The Defendant has not joined issue on what the actual 
regulation is. The Defendant is not regulating the Plain- 
tiff on the basis of Plaintiff’s size. It is regulating the 
Plaintiff, as it is Atlantic, on the basis of the historic com- 
pettive position that they enjoyed under the voluntary con- 
trol program. 

The Plaintiff and Defendant have joined issue on a theo- 
retical regulation or allocation. They have not joined issue 
on the matter as it actually works. 

Now, the protection of Atlantic’s position is absolutely 
dependent on the Court being presented with views and 
arguments on the regulation as it actually works, the inte- 
gration of Sections 10(b) and 10(c), and clearly, if Plain- 
tiff has standing to attack 10(b), when its allocation is 
received, in fact, under 10(¢), Atlantic is also interested 
in that section. 


14 The Court: Mr. MacGuineas. 


Mr. MacGuineas: May I be heard for just a moment, 
Your Honor. 


You have, I understand, read our memorandum, so I 
shall not repeat what I there said. 


To me, the Sam Fox Publishing Company decision of the 
Supreme Court, referred to in the Plaintiff’s memorandum, 
is decisive here. If I may read briefly: 


‘A person whose private interests coincide with the 
public interest in Government antitrust litigation is 
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nonetheless not bound by the eventuality of such liti- 
gation, and hence may not, as of right, intervene in it.’’ 


On the other point, as to whether we are representing 
Atlantie’s interests, counsel has graciously indicated his 
trust in our competence, for which I thank him; but if that 
is so, then Sam Fox says he has no right to intervene on 
that ground either. They say: 


“no right to intervene at least in the absence of 
any claim of bad faith or malfeasance on the part of 
the Government in so acting.” 


Thank you. 
May I be excused, Your Honor? 
15 The Court: Yes. 


(Whereupon Mr. MacGuineas left the courtroom.) 


Order Denying Motion of The Atlantic Refining Company 
for Leave to Intervene 


(Filed November 1, 1961) 


This cause having been heard by the Court upon the 
motion of Atlantic Refining Company for leave to inter- 
vene as a defendant, and it appearing that Atlantic Refin- 
ing Company is not entitled to intervene of right, pursuant 
to Rule 24(a) F.R.C.P., since the representation of its 
interest by defendants is adequate and it will not be bound 
by a judgment in this action; and it further appearing that 
permissive intervention by Atlantic Refining Company 
pursuant to Rule 24(b) F.R.C.P., would probably delay 
and prejudice the adjudication of the rights of the original 
parties, since the purpose of Atlantic Refining Company’s 
proposed intervention is to defend the legality of a gov- 
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ernment regulation which is not challenged by plaintiff; 
now therefore 


Ir Is Heresy Orverep that the motion of Atlantic Refin- 
ing Company for leave to intervene is hereby denied. 


Joserx C. McGarracHy 
District Judge 
Dated November 1, 1961. 


Objection of The Atlantic Refining Company to Order 
Proposed by Defendants 


(Filed November 2, 1961) 


Comes now The Atlantic Refining Company (hereinafter 
Atlantic), applicant for intervention, and objects to the 
order proposed by defendants for denying Atlantic’s motion 
for leave to intervene. Atlantic submits herewith its own 
proposed order of denial. 


The order proposed by defendants is far broader than is 
warranted by the court’s denial, without opinion, of At- 
lantie’s motion for leave to intervene. More importantly, 
defendants’ proposed order misconstrues the purpose of 
Atlantie’s motion to intervene. The order erroneously 
states that Atlantic seeks ‘‘to defend the legality of a Gov- 
ernment regulation which is not challenged by plaintiff.’’ 
Plaintiff challenges the validity of Section 10(b), Oil Im- 
port Regulation 1 32A C.F-.R. ch. 10. Atlantic’s proposed 
pleadings contend that the court should uphold this section 
because it tends, to a significant degree, to preserve com- 
petitive importing positions established before controls 
were imposed. 
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Atlantic respectfully submits herewith its proposed order. 


Henry B. Weaver, JR. 

Ray S. DoxaLpson 

Tomas C, MatTHEws, JR. 

GerorcE A. AVERY 

Attorneys for 

Applicant for Intervention 

The Atlantic Refining Company 
Of Counsel: 


WEAVER AND GLASSIE 
1225 19th Street, N.W. 
Washington 6, D. C. 
FEderal 8-4280 


Orver DeNyinc INTERVENTION Proposep py THE ATLANTIC 
ReFrn1nc CoMPANY AND REJECTED BY THE DistictT Court 


This cause having been heard by the Court on the 27th 
day of October, 1961, on the motion of The Atlantic Refining 
Company for leave to intervene herein as a defendant, and 
the Court having considered said motion and the answer 
and motion for summary judgment tendered therewith, and 
it appearing to the Court that The Atlantic Refining Com- 
pany is not entitled to intervene as of right under Rule 
24(a), Federal Rules of Civil Procedures, and it further 
appearing to the Court that permissive intervention under 
Rule 24(b) is not warranted, now therefore 


Ir Is Heresy Orperep that the motion of The Atlantic 
Refining Company for leave to intervene is hereby denied. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 
Sranparp Orn Company, Plaintiff, 
v. 


Stewart Upart, Sceretary of the Interior, 
and Lawrence J. O’Connor, Jr., Defendants. 


Response of Defendants to Motions of Independent Refiners 
Association of America, Farmers Union Central Exchange. 
the Frontier Refining Company, and Sioux Oil Company to 
Intervene. 


(Filed November 3, 1961) 


Defendants oppose the motions of Independent Refiners 
Association of America, Farmers Union Central Exchange, 
the Frontier Refining Company, and Sioux Oil Company to 


intervene as of right pursuant to Rule 24(a) F.R.C.P., on 


the ground that the representation of the interest of these 
moving parties by the defendants is adequate and these 
moving parties will not be bound by a judgment in the ac- 
tion. Our position in this respect is determined by Sam 
Fox Publishing Company v. United States, 366 U.S. 683. 
and by this Court’s denial of the motion of Atlantic Refin- 
ing Company to intervene in this case. 


As to the motions of these parties for permissive inter- 
vention pursuant to Rule 24(b) F.R.C.P., defendants are 
unable to agree with the assertion of these moving parties 
that the material submitted in this action by plaintiff and 
defendants is not a complete presentation of the issue in- 
volved. It would appear from the papers submitted by 
these moving parties that they seek to inject additional 
facts into the record in this case which might delay the 
adjudication of the rights of the original parties. If, how- 
ever, the Court feels that it will advance the interest of 
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justice to grant permissive intervention to these moving 
parties, we have no objection to the Court’s doing so. 


Respectfully submitted, 
Wruuram H. Orrick, Jr. 
Assistant Attorney General 


Donatp B. MacGurveas 
Attorney Department of Justice 
Attorney for Defendants 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 


Sraxparp Or. Comraxy (Incorporated in New Jersey), 30 
Rockefeller Plaza, New York 20, New York, Plaintiff 


v. 
Srewart Upaui, Secretary of the Interior, 


Lawrence J. O’Coxnor, Jr., Administrator, Oil Import 
Administration, Department of Interior, Defendants 


INDEPENDENT REFINERS ASSOCIATION OF AMERICA, 
1201 Shoreham Building, Washington 5, D. C., 
Intervener 


Farmers Union Centrrat Excuance, IxcorporaTep, Post 
Office Box “G,’’ St. Paul 1, Minnesota, Intervener 


Tus Frontier Rerixrxc Company, 4040 East Louisiana 
Avenue, Denver 22, Colorado, Intervener 


Sioux Or Company, Box 811, Newcastle, Wyoming, 
Intervener 
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Reply Memorandum to Responses of Plaintiff and Defendants 
to Motions of the Independent Refiners Association of Amer- 
ica, Farmers Union Central Exchange, the Frontier Refin- 
ing Company and Sioux Oil Company for Leave to Intervene 

(Filed November 7, 1961) 
J. Posrtioxs oF PLAINtiFF AND DEFENDANTS 

As applicants for intervention understand the positions 
of plaintiff and defendants, applicants should be denied in- 
tervention as of right: 

1. Because according to plaintiff the principles govern- 
ing the disposition of Atlantie’s motion are equally appli- 
eable to applicants, IRAA, Farmers Union, Frontier and 
Sioux in that: 


(a) No reason has been advanced why applicants’ 
interest will not be adequately represented by counsel 
for the Government; 


(b) Applicants’ interest is the same as defendants’ 
insofar as upholding the regulation is concerned; con- 
sequently, if defendants prevail, applicants will have 
everything which they would seek were they permitted 
to intervene; 

(ec) Defendants by responding to plaintiff have 
shown their intention vigorously to defend the litiga- 
tion and there is no reason to anticipate defendants 
will settle on any terms, much less on terms prejudicial 
to applicant; and 

(d) Defendants are free to change the present regu- 
lations irrespective of applicants’ intervention and ac- 
cordingly intervention affords no protection to appli- 
eants against this possibility. 

2. Because according to defendants, representation by 
defendants is adequate and the moving parties will not be 
bound by a judgment in the action since: 

(a) This is the result determined by Sam Fox Pub- 
lishing Company v. United States, 366 U.S. 683 (1961) ; 
and 
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(b) This is the result determined by the Court’s de- 
nial of the motion of Atlantic Refining Company to in- 
tervene in this case. 


Plaintiff believes on the basis of its presentation as to 
adequacy of representation that it is unnecessary to discuss 
whether applicants for intervention would be ‘‘bound’’ but 
points out, relying upon Sam Fox, supra, that controlling 
authority strongly suggests applicants would not be bound. 


As applicants understand the position of plaintiff and 
defendants with respect to permissive intervention: 


1. Plaintiff would deny permissive intervention because 
many of the considerations applicable in the case of At- 
lantic’s motion to intervene and Mohawk’s application for 
leave to intervene amicus curiae are present, in that: 


(a) Applicants have no special or unique interest; 


(b) Their interests are simply in securing as large 
an allocation as possible under Oil Import Regulation 
I; and 


(c) Should intervention be permitted there would be 
no basis for denying intervention to every one of 130 
odd refiners with resulting delay, confusion and preju- 
dice to the rights of the original parties. 


2. Defendants have no objection to permissive interven- 
tion if the Court feels that such will advance the interest of 
justice but point out that in their opinion: 


(a) The material presented by plaintiff and defend- 
ant is a complete presentation of the issue involved; 


and 


(b) That applicants seek to inject additional facts 
into the record of this case which might delay adjudica- 
tion of the rights of the original parties. 
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II. Appricants’ Facts ArE UncontTrapictep anp Must Br 
ACCEPTED. 


Neither plaintiff nor defendants have submitted data by 
way of supplementary affidavit or otherwise to suggest any 
modification or deviation from the facts asserted by appli- 
eants in the several affidavits and exhibits to applicants’ 
motions for leave to intervene. Nor is there in the re- 
sponses of plaintiff or defendants, any contravention of the 
facts set forth. 


The unchallenged facts asserted by applicants must there- 
fore, be accepted in determining the rights of applicants to 
intervene and in considering the grant of permissive inter- 
vention. 


III. Appricants May Not Be AprQuaTELY REPRESENTED. 


Both plaintiff and defendants assert that applicants will 
be adequately represented. Plaintiff sets forth some rea- 
sons which it feels assure this result under the order deny- 
ing Atlantic’s application to intervene in this case. De- 
fendants set forth no reasons but rely upon Sam Foz, supra, 
and the order in the Atlantic intervention as justification 
for their conclusion. 


Applicants have set forth at length in their Brief in sup- 
port of their motions to intervene the reasons why they 
may not be adequately represented (Brief in Support of 
Motions to Intervene, herein known as Brief, pp. 6-13). 
These reasons are incorporated by reference in this reply. 
Accordingly, applicants need address themselves here only 
to the arguments in contravention of applicants’ position, 
as asserted by plaintiff and defendants. 


A. Plaintiff’s Reasons. There are four reasons asserted 
by plaintiff for denying intervention of right: 


1. The first is the assertion by plaintiff that no reason 
has been advanced why applicants’ interest will not be ade- 
quately represented by counsel for the government. This 
is gratuitous and somewhat misleading: 
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Contrary to plaintiff's statement, reasons have been ad- 
vaneed (for a summary, see Brief, pp. 11, 12, 13). More- 
over, the issue is not as to counsel or whether or not counsel 
adequately perform the job; instead, it is whether or not 
the ‘‘existing parties’’ to the litigation provide adequate 
representation (Rule 24(a)(2), Federal Rules of Civil Pro- 
cedure). Thirdly the question is not whether applicants’ 
interests will be adequately represented: instead, it is 
whether the representation ‘‘may be inadequate’’ (Rule 24 
(a) (2), Federal Rules of Civil Procedure). 


In the circumstances, the first reason of plaintiff amounts 
to no reason at all. 


2. The second is the assertion by plaintiff that the in- 
terest of applicants is the same as that of defendants, to 
uphold the regulation, consequently, if defendants prevail, 
applicants will have everything which they would seck were 
they permitted to intervene. This is true but irrelevant. 


Plaintiff has already asserted that defendants’ first 
pleading should be denied (plaintiff’s points and authori- 
ties in opposition to defendants’ motion to dismiss or, in 
the alternative, for summary judgment). Plaintiff wants 
to try this litigation (plaintiff’s points and authorities in 
opposition, supra, p. 36). If trial occurs a fair proportion 
of the factual issues are ones peculiarly within the expert 
knowledge of applicants for intervention.? It may be pre- 


1 Plaintiffs argue that because defendants and applicants contend for the 
same result, defendants’ representation of applicants’ interest is adequate. 
A survey of the situations in which intervention has occurred indicates that 
were this position accepted, Rule 24 would be a useless appendage to the 
Federal Rules of Civil Procedure, Ford Motor Co. v. Bizanz Bros., Ine., 249 
F. 2d 22 (8th Cir. 1957); Shipley v. Pittsburgh § L.E.R. Co., 70 F. Supp. 
870 (W.D. Pa. 1947); System Federation No. 1 v. Eeed, 180 F. 24 991 
(6th Cir, 1950). 


2 Remarks of John M. Kelly, Assistant Secretary for Mineral Resources, 
Department of Interior press release, October 4, 1961; Address of Jerome J. 
O’Brien, Director, Office of Oil and Gas, Department of Interior press release, 
October 20, 1961, 
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sumed on the record of plaintiff in this litigation that it 
does not concede victory to defendants nor that the institu- 
tion of this suit has been frivolous. It is rather startling 
then, to see plaintiff urging seriously, as a reason for bar- 
ring applicants’ participation, the conclusion that admitting 
them is unnecessary because defendants might prevail any- 
way, even though plaintiff doesn’t in its other pleadings 
concede any such result. 


Of course, defendants may prevail—this is, after all, a 
law suit. It is because of the peculiar and special interests 
of applicants, however, which defendants do not and cannot 
represent, that applicants are seeking to intervene to as- 
sure as best they can, just such a result. Most certainly 
from plaintiff’s point of view, this is a reason for keeping 
applicants out, a reason valid in the tactics of any law suit, 
but certainly not a reason recognized by Rule 24(a)(2). 


3. The third reason asserted by plaintiff is that defend- 
ants have shown their intention vigorously to defend this 


litigation and there is no reason to anticipate defendants 
will settle. This appears to applicants as an interesting 
conjunction of two separate thoughts, neither fully sus- 
tained by the facts, either or both of which may be con- 
ceded, arguendo, without altering the conclusion that ap- 
plicants should be permitted to intervene. 


The defendants have filed a motion to dismiss or in the 
alternative for summary judgment supported by affidavits. 


3 The relative positions taken by parties and interveners bears no relation- 
ship to the adequacy of the representation afforded by parties to the proceed- 
ings. The case at hand affords a striking illustration. Defendants seek to 
uphold the sliding scale as a permissible exercise of the authority delegated 
by Presidential Proclamation 3279. To that end defendants have advanced 
facts and arguments which they feel will sustain their judgment. Applicants 
for intervention also seek to uphold the sliding scale. However, they seek 
to uphold it, or a similarly weighted system of allocation, not as merely per- 
missible but as an indispensable prerequisite to the survival of the independent 
refining segment, and therefore necessary to the fulfillment of the purposes 
of the Proclamation. To that end applicants have advanced facts and argu- 
ments the thrust of which differ materially from those advanced by the 
defendants, 
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Defendants could do no less and still defend their position. 
Standing alone this indicates only an intention to defend 
and says little or nothing about the vigor of the defense, 
the intensity with which it will be pursued, or the adequacy 
of the representation of the special interests of applicants. 
Except for its opposition to applicants, asserted in the 
pleading to which this reply is made, plaintiff doesn’t think 
much of the defense so far asserted by the government 
(plaintiff’s points and authorities in opposition to defend- 
ants’ motion to dismiss or, in the alternative, for summary 
judgment). 


Nonetheless, plaintiff has linked this dual concept of 
representation, vigorous as to applicants yet inadequate as 
to plaintiff, with the example of settlement in the Eastern 
States case alluded to by applicants in their Brief (Brief, 
pp. 9, 10, Sioux affidavit, p. 5). So be it. In the instance of 
Eastern States, the government moved to dismiss on the 
ground that the complaint failed to state a cause of action. 
The District Court granted the motion. Within two weeks 


an appeal had been taken and the Court of Appeals for the 
District of Columbia had reversed and remanded the case 
to the District Court. Subsequently, the government set- 
tled.‘. It may fairly be concluded, on the basis of this case, 
that neither the filing of a motion to dismiss nor even a pre- 
liminary victory in the District Court on such a motion is 
assurance of vigorous defense. 


Applicants do not anticipate settlement by defendants. 
Neither do they anticipate settlement will not occur. Set- 


4In considering the adequacy of representation, motive, as it bears upon 
the vigor and determination with which the action will be defended, is a 
relevant factor, Should the government for motives of its own decide to 
settle this case to the advantage of Standard Oil as was the case in at least 
one prior litigation involving import controls, Eastern States Petroleum and 
Chemical Corporation v. Fred A. Seaton, Secretary of the Interior, et al., 
United States District Court for the District of Columbia, Civil Action No. 
1621-58, United States Court of Appeals for the District of Columbia, Court 
of Appeals No. 14,579, the consequences to applicants for intervention as 
competitors of plaintiff would be disastrous. 
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tlement is obviously, as pointed out (Brief, p. 9) ‘‘a course 
of action available and proper in any law suit.”” The point 
is that such a course of action would be disastrous to the 
interests of applicants and that in one of the only three 
basic attacks on the import program, this is the course 
which the government elected to follow. It is difficult to 
imagine an instance which more clearly indicates that the 
interests of defendants and applicants are different or that, 
on the basis of history in the same Court on the same sub- 
ject matter, applicants’ interests would not necessarily be 
adequately represented by the mere filing of a motion or 
even victory in that Court. 


Conceding, arguendo, that despite the circumstances 
above described, the action thus far taken by the govern- 
ment does indicate that settlement will not occur and hence 
representation will be adequate on this score, plaintiff has 
failed to dispose, in any of its three reasons thus far ex- 
amined, of the several additional points made by applicants 
as to why representation by the defendants ‘‘may be inade- 


quate.”’ 


It is, therefore, apparent that unless plaintiff in its 
fourth reason adequately deals with these additional rea- 
sons advanced by applicants, plaintiff has failed to estab- 
lish a basis persuasive under the language of Rule 24(a) 
(2) for rejecting the motions of applicants. 


4, Plaintiff fourthly asserts as a reason why applicants 
should not intervene that defendants are free to change the 
present regulations irrespective of applicants’ intervention 
and accordingly intervention affords no protection to appli- 
eants against this possibility. This is true but irrelevant: 


Applicants have not advanced and do not advance now, 
the thesis that intervention in a proceeding attacking a 
past action of the Secretary and Administrator, Oil Import 
Administration, will give them special ability to control 
future actions of these defendants, nor have applicants as- 
serted this as a reason for their intervention. Applicants 
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don’t think much of such a thesis and are somewhat sur- 
prised that plaintiff should advance it and having advanced 
it, zo to the trouble of seriously discussing it.° 


Applicants seek intervention because the vital issue to 
applicants is their survival, and for the reasons advanced 
in the Brief representation of this issue by the existing 
parties, plaintiff and defendants, “‘may be inadequate.’’ 
At best, plaintiff has asserted that but one of the six or 
seven reasons why representation ‘‘may be inadequate’’ is 
open to question. It has failed utterly in its statement, to 
mitigate the force or effectiveness of the others. It is re- 
spectfully asserted that they remain unchallenged and sup- 
port fully the conclusion sought by applicants. 


B. Sam Fox is no authority for the proposition that gov- 
ernment representation is at all times and in all circum- 
stances determinative of adequate representation for those 
who seek to support the government. 


Plaintiff does not rely upon any case, except this Court’s 
denial of the application of Atlantic to intervene (discussed 
below) as controlling on the issue of whether applicants are 
entitled to intervene as of right. Defendants, however, ap- 
parently believe that their position in opposition to appli- 
cants on this point ‘‘is determined by’? Sam For, supra. 
In view of this, more than the footnote distinction drawn by 
applicants in their Brief seems necessary (Brief, p. 19, 
footnote 4). 


Apparently defendants place reliance upon Sam Fox as 
support for the proposition that in cases in which the 
government is a party, adequacy of government representa- 
tion is to be assumed absent a showing of bad faith or 
malfeasance. Applicants assert that there are at least five 


5In a footnote to the Brief, applicants sect forth what happened in the 
second of three cases, inclusive of this one, in which there was a general 
attack upon the import program. Whatever conclusions plaintiff drew from 
the facts asserted are conclusions of plaintiff alone and applicants do not 
desire to share or have attributed to them conclusions not drawn by applicants. 
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reasons why Sam Fox supports no such general proposi- 
tion: 

1. Sam Fox was not decided on the basis of adequacy of 
representation. Any discussion of adequacy of representa- 
tion in the case was obiter dictum. The Court stated: 


_.. we need not reach the question of the adequacy of 
the Government’s representation of appellants’ inter- 
ests because, as hereafter shown, it is in any event clear 
that appellants are not bound by the consent judgment 
in these proceedings, if their position in this litigation 
is deemed as aligned with that of the Government. ... 
Sam Foz, supra, at 689. 


2. Any generalization, carving out of Rule 24(a)(2) an 
exception to the effect that adequate representation of one 
seeking to align himself with the government always exists 
on the part of government, absent bad faith or malfeasance, 
is unwarranted by the specific terms of the Rule, established 
principles of construction and the cases in point. 


The rule itself contains no exceptions. There are no 
references giving the government or public officials special 
status. No mention is made of bad faith or malfeasance as 
sole grounds for showing that representation ‘‘may be in- 
adequate.’’ 


Under established principles of construction, such an ex- 
ception may not be grafted upon the Rule. There is no 
warrant in any of the proceedings leading to the promulga- 
tion of the Rule, for a proposition which amounts to a find- 
ing of adequate representation by government of private 
parties whenever government counsel assert that the repre- 
sentation by government counsel is or will be adequate. 
Such a principle would render Rule 24 inapplicable in 
administrative eases and nowhere in the history of the Rule 
or in decisions under it, is there any indication that admin- 
istrative cases are to be an exception to the intervention 
procedure. 
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The cases do not support any such view of Rule 24(a) 
(2) as that apparently contended for by defendants. In- 
deed, the diversity of judgments indicates that each case 
must be settled in the light of the particular facts involved 
Jewel Ridge Coal Corp. v. Local 6167, 3 F.R.D, 251 (W.D. 
Va. 1943: Tertile Workers Union v. Allendale Co., 226 F. 
2a 765 (D. C. Cir. 1955). And in this instance the facts as 
represented by applicants, not those in Sam Fox, must be 
accepted as the ones in the light of which intervention as of 
right under Rule 24(a) (2) will, or will not be, allowed. 


3. Even if it be assumed, despite the fact that the point 
was expressly not reached, that the language in Sam Fox 
concerning inadequate representation has force, it is clear 
that the government representation in that case is quite un- 
like that in this proceeding. 


In Sam Foz, the government was plaintiff, instituted the 
original action and every subsequent development. and in 
so acting defined the scope of the litigation. The interest 
being advanced was the public interest in general, earried 
out through and influenced by the necessity of the filing of 
a complaint to protect the appellants’ interests in particu- 
lar. To the contrary, in this proceeding the issues have 
heen framed not by the government but by plaintiff, and 
defendants (the government) are concerned only with up- 
holding the reasonableness of their adminstrative deter- 
mination, whereas applicants are seeking to uphold that 
determination as a necessary protection of the basic in- 
terests of applicants—namely, survival—which is also un- 
der attack as a result of the way in which plaintiff has 
drawn its pleadings. 


In both Sam Fox and this case, the interests of the gov- 
ernment and of the interveners are obviously linked to- 
gether. However, in Sam Fox the public interest was fur- 
thered by means of an action instituted by the government 
with the specific objective of furthering the private in- 
terests of the interveners. In the case at bar the private 
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interests of the applicants for intervention are not a pri- 
mary concern of the government but are only incidentally 
protected, if at all, by the government in the course of its 
general defense directed exclusively to protecting the pro- 
pricty of the judgment of the Secretary and Administrator. 


4. In Sam Fox, appellants desired an intensification of 
the remedy sought by the government on their behalf. In 
the case at bar, applicants seek no different remedy from 
that contended for by defendants: what applicants seek is 
intervention to protect interests which are basic to evaluat- 
ing the soundness of the determination of the Seeretary 
and Administrator and which, absent participation by ap- 
plicants, cannot and will not be presented by defendants. 


5. In Sam Foz, appellants sought intervention after gov- 
ernment had first initiated action and obtained a basic rul- 
ing. The record was abundantly clear that the govern- 
ment, rather than appellants, had been assiduous in recog- 
nizing appellants’ needs and moving forward vigorously to 


protect them. Appellants, if any one, and not the govern- 
ment, were the parties who evidenced casual concern about 
the protection of their interests. 


In the case at bar applicants have moved to intervene in 
timely fashion in the preliminary stages of the proceeding. 
They have done so, however, only after it became apparent 
that the existing parties had so formed the issues that ap- 
plicants’ interests were in serious danger of being sub- 
stantially and irrevocably prejudiced. 


In the circumstances existing in this case Sam Foz is no 
authority for the proposition that representation by the 
government may be adequate. 


C. The order of the Court in Atlantic does not dispose of 
motions of applicants to intervene as of right. 


The order of the Court in Aflantic has been relied upon 
by both plaintiff and defendants as supporting the proposi- 
tion that as respects applicants, there is or may be repre- 
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sentation which is not inadequate. We cannot concur that 
this is the purport of that decision as applied to the facts 
presented by applicants. 


Atlantic has made no allegation that relief granted plain- 
tiff would be disastrous to it or that the interest of Atlan- 
tice is one of survival. Applicants in the case at bar have 
so stated and have suupported the statements with affi- 
davits. The interests at stake are therefore quite different. 


Atlantic is concerned with protecting the historical 
method of allocation as to which no prayer for relief has 
been made by plaintiff. Applicants are concerned vitally 
and directly with preserving that which is attacked by plain- 
tiff—namely, the sliding scale. 


In Atlantic’s circumstances there is no question of ade- 
quaey of representation for there is no subject in which 
Atlantic is interested under attack by plaintiff and hence 
no interest to be represented. In the case at bar there is a 
direct attack on a government regulation which, if success- 


ful, would deprive applicants of existing rights and directly 
and adversely affect applicants’ survival, a legal interest 
which requires protection and which only applicants may be 
able adequately to protect. 


The conclusion is inescapable that the order in Atlantic 
does not govern the result here. 


IV. Appuicants Witt Be Bounp By a JUDGMENT IN TuHIs 
CaSE. 


Plaintiff finds it unnecessary to consider the question of 
whether applicants will be bound but points out that Sam 
Fox would govern the disposition were it considered. De- 
fendants rely on Sam Fox and Atlantic, as determinative 
of the question. Applicants assert that the circumstances 
are quite different from either the circumstances in Sam 
Fox or Atlantic and that they will be bound. 
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Each operating member of IRAA and each of the other 
applicants for intervention compete with plaintiff in Dis- 
triects I-IV. The allocations received are computed on the 
basis of the sliding scale under attack in this proceeding. 
Standard Oil seeks to have declared invalid not only Sec- 
tion 10(¢) of the present Import Regulation I, it also asks 
this Court to declare invalid ‘‘a method of allocation that 
distributes quotas in inverse relation to size of refining in- 
puts...’? (complaint, pp. 10, 11). Such requests, if grant- 
ed, would leave as a method of allocation only the historical 
and an unweighted scale applicable to non-historical refin- 
ers. 


Since plaintiff cannot and does not ask this Court to im- 
pose any particular method of allocating imports it ap- 
parently believes that a decision favorable to it would not 
automatically bind applicants. This thesis, applicants sub- 
mit, is not in accord with reality. 


The precise effect of plaintiff's attack on the sliding scale 


may be pointed up by analogizing the distribution of im- 
ported oil under the Mandatory Import Program to the 
passage of water through a shower head. At the moment, 
distribution is through a series of holes known as the slid- 
ing scale. Plaintiff’s request amounts to seeking a Court 
declaration that all holes be plugged through abandonment 
of the sliding scale, leaving in effect only the Presidential 
Proclamation which by itself exerts sufficient force to un- 
plug the hole assuring distribution on an unweighted basis. 


Any such result can only occur by judicial action plug- 
ging up the present holes giving effect to the sliding scale. 
The necessary consequences of unplugging the unweighted 
average hole, to plaintiff’s benefit and applicants’ detri- 
ment, must follow as a matter of course. The result is as 
binding and as judicially determined a result as if the plain- 
tiff had actually requested the unplugging of its hole in 
addition to the plugging of all others. 
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Applicants contend that a weighted system of allocation, 
for which plaintiff asks a blanket declaration of illegality, 
is necessary to their survival and concomitantly to the ful- 
fillment of the purposes of the Proclamation. Should plain- 
tiff prevail, applicants would have the futile alternative of 
pressing upon the Secretary their contention that a weight- 
ed system of allocation is necessary, in the face of a decla- 
ration by this Court that such a system is illegal. In the 
circumstances there can be no doubt but that applicants are 
bound within the meaning of Rule 24(b) (2) of the Federal 
Rules of Civil Procedure. Textile Workers Union v. Allen- 
dale Co., 226 F. 24 765 (D.C. Cir. 1955). 


Sam Fox does not alter the conclusion that applicants 
will be bound. The rule is well established that private 
parties are not bound by government antitrust proceedings. 
The appellants in Sam Fox had a perfectly adequate alter- 
native remedy available to them, institution of a private 
suit. In the instant proceeding, however, the government 
and applicants are defendants and unless applicants may 


intervene they will be foreclosed from protecting their in- 
terests should plaintiff prevail in their absence. The only 
remedy, a suit against defendants to reinstate what this 
Court would have already declared illegal, is no remedy at 
all. The prior decision in favor of plaintiff would most 
certaintly be res adjudicata in the circumstances. 


The determination of this Court in Atlantic constitutes 
no precedent as to whether applicants will or will not be 
bound. The distinctions between Atlantic and applicants 
set forth above are applicable here. 


The core of the objection to Atlantic’s intervention arises 
because Atlantic receives its allocation of imported oil on 
the historical basis, rather than on the sliding scale actually 
under attack. Accordingly, a decision for plaintiff cannot, 
and does not, bind Atlantic. The historical basis continues 
untouched. 
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The present applicants on the other hand receive alloca- 
tions on the basis of the sliding scale and by their pleadings 
propose to establish that the sliding scale or a similarly 
weighted system of allocations is necessary to the fulfill- 
ment of the purposes of the Proclamation. A decision for 
plaintiff is a decision against applicants. It has a direct, 
immediate, adverse and binding effect upon applicants, 
from which applicants have no effective appeal. Such was 
not the ease in Atlantic and, accordingly, Atlantic like Sam 
Fox provides no support for the thesis that applicants 
would not be bound by a judgment in this proceeding. 


V. Appiicants SHoutp Be PermitTep To INTERVENE IN THE 
Exercise oF Tus Courtr’s DiscrETIoN. 


Applicants have no purpose to hinder, delay or confuse 
a proper resolution of this controversy. They are rather, 
equally with plaintiff and defendants, anxious for a speedy 
adjudication of their rights and those of the original par- 
ties. Applicants are, however, also anxious that a full con- 
sideration of the relevant facts and issues be not sacrificed 
in the process. 


In the absence of a ruling on defendants’ motion to dis- 
miss or in the alternative for summary judgment, it cannot 
be presumed that there will be no trial. Indeed, if plain- 
tiff prevails on its pleadings, such will be the case. In 
these circumstances the facts to be placed before the Court 
for adjudication will be seriously inadequate to afford full 
consideration of all aspects, absent the participation of 
those most vitally concerned with the outeome—the appli- 
cants—and the expert knowledge which they can bring to 
bear. 


The Court has before it a controversy involving a highly 
complex industry in which are imbedded issues of serious 
national concern. The situation calls for a decision based on 
a consideration of all related and material concerns and 
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interests. Neither plaintiff nor defendants have presented 
fully the facts necessary to a decision on the legality of the 
sliding scale. Applicants should in the interests of justice, 
be permitted to place before the Court those facts and cir- 
cumstances which will provide an adequate basis for resolu- 
tion of the controversy. 


Applicants submit, in the light of the distinctions dwelt 
on before in this reply, that Atlantic is not controlling on 
the question of permissive intervention, as plaintiff con- 
tends. For similar reasons and particularly because the 
decision in Mohawk involved a movant whose concern was 
District V, while the issue is as to Districts I-IV, applicants 
believe Mohawk provides no guidance as a basis for reject- 
ing permissive intervention. 


Applicants note that defendants have no objections to 
applicants’ participation if it would serve the interests of 
justice. In the circumstances—the nature of the interest 
advanced by applicants; the complexities of the industry 
directly affected by the litigation; the expert knowledge, 
peculiarly possessed by applicants, of matters to which 
plaintiff must address itself in seeking to prove its com- 
plaint—the participation of applicants is necessary and ap- 
propriate to promote the interests of justice. 


VI. Conciusion 


Neither plaintiff nor defendants have asserted adequate 
reasons or authority controverting the Brief of applicants 
supporting their motions for intervention as of right. Ap- 
plicants are, therefore, entitled to intervention as of right. 
Alternatively, the interests of justice will be served and 
adjudication of the rights of the existing parties neither 
delayed, confused nor prejudiced by grant of applicants’ 
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motions for permissive intervention It is respectfully sub- 
mitted that these should be granted. 


SuMER E. BatzEuu 
Attorney for Applicants for In- 
tervention: The Independent Re- 
finers Association of America, 
Farmers Union Central Ex- 
change, Incorporated, The 
Frontier Refining Company, 
Sioux Oil Company. 
Of Counsel: 
Meyers & BatzELL 

1201 Shoreham Building 

Washington 5, D. C. 

STerling 3-5959 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2496-61 
Sranparp Or Company. Plaintiff, 


v 


Srewart Uva, Secretary of the Interior, and 
Lawrence J. O’Connor, Jr., Defendants. 


Order 
(Entered November 9, 1961) 


This cause having been heard by the Court upon the mo- 
tions of Independent Refiners Association of America, 
Farmers Union Central Exchange Incorporated, The Fron- 
tier Refining Company and Sioux Oil Company for leave to 
intervene as defendants, and it appearing they are not en- 
titled to intervene of right, pursuant to rule 24(a) F.R.C.P., 
since the representation of their interests by defendants is 
adequate and they will not be bound by a judgment in this 
action; and it further appearing that permissive interven- 
tion by the moving parties pursuant to Rule 24(b) F.R.C.P., 
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would unduly delay and prejudice adjudication of the rights 
of the original parties ; now therefore 


Ir Is Heresy Orverep that the motions of Independent 
Refiners Association of America, Farmers Union Central 
Exchange Incorporated, The Frontier Refining Company 
and Sioux Oil Company for leave to intervene are hereby 
denied. 

JosePH C. McGarRaGHY 
District Judge 
Dated November, 1961. 


Notice of Appeal 
(Filed November 2, 1961) 


Pursuant to the provisions of Rule 73(a) and (b) of the 
Federal Rules of Civil Procedure, notice is hereby given 
that The Atlantic Refining Company, applicant for inter- 
vention, hereby appeals to the United States Court of 


Appeals for the District of Columbia Circuit from the 
order denying its motion for leave to intervene, entered 
in this cause on November 2, 1961. 


Ray S. Donatpson 

Tuomas C. Marruews. Jr. 
Attorneys for 

The Atlantic Refining Company 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2496-61 


Sraxparp Om Compaxy (Incorporated in New Jersey), 30 
Rockefeller Plaza, New York, New York, Plaintiff 


v. 


Srewart Upatx, Secretary of the Interior, 


Lawrence J. O’Connor, Jr., Administrator, Oil Import 
Administration, Department of the Interior, Defendants 


INpEPENDENT ReFineRS Association oF AMERICA, 1201 
Shoreham Building, Washington 5, D. C., Intervener 


Farmers Union Cextran Excuance IncorporaTep, Post 
Office Box ‘‘G,’”’ St. Paul 1, Minnesota, Intervener 


Tue Frontier Rerixixc Company, 4040 East Louisiana 
Avenue, Denver 22, Colorado, Intervener 


Sioux Ow Compayy, Box $11, Newcastle, Wyoming, Inter- 
vener. 


Notice of Appeal to the United States Court of Appeals for 
the District of Columbia 


(Filed November 10, 1961) 


Notice is hereby given, pursuant to Rules 73 (a), and 73 
(b) of the Federal Rules of Civil Procedure, that the Inde- 
pendent Refiners Association of America, Farmers Union 
Central Exchange Incorporated, The Frontier Refining 
Company and Sioux Oil Company hereby appeal to the 
United States Court of Appeals for the District of Co- 
lumbia from the order denying their motions to intervene 
as defendants entered in this action on November 9, 1961. 


Exumer E. Barzeu 

Attorney for Applicants for In- 
Of Counsel: tervention: The Independent Re- 
finers Association of America, 
Farmers Union Central Ex- 
change, Incorporated, The Fron- 
tier Refining Company, Sioux Oil 
Company. 


Meyers & BatzELu 
1201 Shoreham Building 
Washington 5, D. C. 
STerling 3-5959 
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STATEMENT OF QUESTIONS PRESENTED 


The suit, instituted by a competitor of the appellant, 
seeks to test the validity of the system promulgated by 
the Secretary of the Interior for allocating among 
petroleum refiners the limited and valuable right to import 
crude oil. The appellant, one of the relatively few 
refiners long dependent on crude oil imports, filed a motion 
to intervene in defense of the challenged regulation. This 
motion was denied. The questions presented are: 


(1) Whether this Court’s en banc holding in Teztile 
Workers Union, CIO v. Allendale Co., infra, has been over- 


ruled, sub silentio, by Sam Fox Publishing Co. v. United 
States, 366 U.S. 683 (1961). 


(2) If not, whether, under its holding, the appellant is 
entitled to intervene as of right under Rule 24(a) (2) of the 
Federal Rules of Civil Procedure. 


(3) If not, whether, under its holding, the District Court 
abused its discretion in refusing to permit appellant to 
intervene under Rule 24(b)(2) of the Federal Rules of 
Civil Procedure. 


SUBJECT INDEX 


Jurisdictional Statement 
Statement of the Case 
1. The History of Oil Import Controls 


2.The Allocation System Under the Mandatory 
Program 


3. The Effect of Judgment for Plaintiff on Atlantic. . 
4. The Importance of Imported Oil to Atlantic 


5. The Nature of Standard’s Attack on the Present 
Allocation System 


6. The Defenses Raised by the Government 


7.The Defenses Raised by Atlantic in Its Motion 
to Intervene 


8. The Denial of Atlantic’s Motion 


Statute, Regulations and Federal Rules Involved .... 
Statement of Points 


Summary of Argument 
Argument 


L Atlantic Is Entitled to Intervene as a Matter of 
Right Under Rule 24(a) (2) 
A. Atlantic Is or May Be Bound by the Judg- 
ment in This Action 
B. The Representation of Atlantic’s Interest by 
Existing Parties Is or May Be Inadequate .. 


C. Other Considerations Are Irrelevant to the 
Question of Atlantic’s Right to Intervene .. 


IL. The District Court’s Refusal to Permit Atlantic 
to Intervene Should be Reversed for Abuse of 
Discretion 

Conclusion 
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IN THE 


United States Court of Appeals 


For tHe District oF CoLtumsBia Circuit 
No. 16,721 


Tur Atuantic Rerininc Company, Appellant, 
v. 


Sraxparp Or Company (Incorporated in New Jersey), 
Srewarr L. Uparz, Secretary of the Interior, 
J. Corpetz Moore, Administrator, Oil Import 
Administration, Department of the 
Interior, Appellees. 


Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal by The Atlantic Refining Company is taken 
from a final order of the United States District Court for 
the District of Columbia entered November 1, 1961, denying 
appellant’s motion to intervene under 24(a) and 24(b) 
Federal Rules of Civil Procedure. Notice of Appeal was 
filed November 2, 1961. 
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The Complaint, filed August 2, 1961, invoked the juris- 
diction of the District Court pursuant to 28 U.S.C. § 1331, 
98 U.S.C. § 2201, 28 U.S.C. § 2202, 5 U.S.C. § 1009, and 
Sections 11-305 and 11-306 of the District of Columbia 
Code. The jurisdiction of this Court rests on 28 U.S.C. 
§ 1291. 


STATEMENT OF THE CASE 


This is an appeal from the denial by the District Court 
(McGarraghy, J.) of a motion of The Atlantic Refining 
Company to intervene as a party defendant in Standard 
Oil Company (New Jersey) v. Udall (D.D.C. Civ. No. 
2496-61). 


That case involves the controls placed by the Federal 
Government on imports of crude oil into the United States. 
Standard Oil Company (hereinafter Standard) filed com- 
plaint on August 2, 1961, attacking a portion of Oil Import 
Regulation 1,1 promulgated by the defendants, the 
Secretary of the Interior and the Oil Import Administrator. 
The regulation under attack sets forth a system for 
allocating the allowable imports of crude oil among 
refiners.? (J.A. 6-7). 


In lieu of answering the complaint, defendants moved on 
September 8, 1961, to dismiss it, or for sammary judgment. 
This motion has not been heard or decided. In support 
of their motion, defendants argue that they have sufficiently 


1 Oil Import Regulation 1, §10(b), as revised and amended, 26 Fed. Reg. 
5396, June 12, 1961. (Pertinent portions of this order are reprinted in 
Appendix A hereto. All following citations shall omit reference to the Fed- 
eral Register.) 


2For purposes of crude oil import controls, the United States has been 
divided into two regions: (1) Districts I-IV, east of the Rocky Mountains; 
(2) District V, west of the Rocky Mountains. Oil Import Regulation 1, 
$$ 22(d), (e). The regulatory provision under attack in the case at bar 
concerns the allocation of crude oil imports for Districts I-IV. For the sake 
of convenience, these imports will frequently be referred to in this brief by 
such broader terms as ‘‘imports’’ or ‘‘oil imports.’’ 
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broad discretion to allocate imports in a manner that 
grants small refiners a proportionately larger share of 
imports than large refiners. (J.A. 23-33). 


Atlantic moved on October 9, 1961, to intervene to defend 
the challenged order on a ground different from that 
advanced by defendants. (J.A. 49-50). The District 
Court’s order denying Atlantic’s motion was entered on 
November 1, 1961. (J-A. 137-38). 


Atlantic bases its motion to intervene on Rule 24(a) (2) 
of the Federal Rules of Civil Procedure,* which provides 
intervention of right to an applicant who is or may be 
bound by the judgment and whose interest is or may be 
inadequately represented by the existing parties. (J.A. 
49). In order to understand the manner in which Atlantic 
satisfies each of these requirements, it is necessary to have 
some knowledge of the operation of oil import controls, 
the effect of those controls on Atlantic, and the manner 
in which defendant has met plaintiff’s attack on them. 


1. The History of Oil Import Controls 


Prior to July 1957, only twenty-seven companies were 
importing any crude oil. (J.A. 58). Eleven of those 
companies, including Atlantic and Standard (Jersey), had 
Atlantic Coast refineries.‘ These eleven Atlantic Coast 


3 As an alternative ground, Atlantic seeks permissive intervention pursuant 
to Rule 24(b)(2), Fed.R.Civ.P., asserting that its defense of the challenged 
regulation raises questions of fact and law common to those of the main 
action. (J.A. 49-50). 


4 The eleven established importers with Atlantic Coast refineries are: 


. Atlantic 7. Standard of California 
. Cities Service 8. Standard (New Jersey) 
. Gulf 9. Sun 

. Hess 10. Texaco 

. Sinclair 11. Tidewater 

. Socony Mobil 


One additional company, Standard (Indiana), now operates a refinery on 
Atlantic Coast tidal water. (Affidavit of R. D. Bent in Support of Inter- 
venor’s Motion for Summary Judgment, {ff 5, 14, Exhibit 6.) 
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refiners imported and refined substantially all crude oil 
entering the country east of the Rocky Mountains. 
(J.A. 60). 


On July 29, 1957, the Voluntary Oil Import Program 
went into effect. (J.A.58). Under the Voluntary Program, 
crude oil allocations were issued to forty companies which 
had either imported oil in the past or had definite, work- 
able plans for doing so. Allocations under the Voluntary 
Program were based on demonstrated ability and com- 
petitive need to import foreign oil rather than on domestic 
operations unrelated to foreign supply requirements. 
(J.A. 59). 


The Voluntary Program remained in effect until 
March 10, 1959, when it was replaced by the Mandatory 
Oil Import Program. The Mandatory Program is in effect 
today. (J.A. 59). Under it, 134 refiners east of the Rocky 
Mountains receive allocations of imported crude oil. 
(J.A. 4148). However, the eleven Atlantic Coast refiners 


still refine approximately 90 percent of the crude oil 
imported under controls.> (J.A. 60). 


2. The Allocation System Under the Mandatory Program 


The Mandatory Program was initiated on March 10, 
1959, by Proclamation 3279, 24 Fed. Reg. 1781, which was 
issued under the authority of Section 8 of the Trade 
Agreements Extension Act of 1958, Act of Aug. 20, 1958, 
72 Stat. 673, 678-9, 19 U.S.C. § 1352a (1958).° Proclamation 
3279 authorizes defendant Secretary of the Interior to 


5 The eleven established importers with Atlantic Coast refineries make up 
the substantial difference between the amount of foreign oil they refine and 
the amount they are permitted to import by obtaining the imports of other 
refineries in exchange for domestic oil as permitted by Section 17, Oil Import 
Regulation 1. (J.A. 60). 

6 The President based his action on a finding that uncontrolled oil imports 


threatened to impair the national security by discouraging domestic ail pro- 
duction, exploration and development. (J.A. 13). 
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issue implementing regulations, consistent with the import 
levels established in the Proclamation. It directs that these 
regulations shall, among other things, provide a system 
for allocating crude oil imports. Section 3(a). The 
proclamation provides, in Section 3(b)(1), that, with 
respect to such allocations, the regulations, 


“cc 


. shall provide, to the extent possible, for a fair 
and equitable distribution among persons having 
refinery capacity . . . in relation to refinery inputs 
. . . during an appropriate period or periods selected 
by the Secretary and may provide for distribution in 
such maner as to avoid drastic reductions below the 
last allocations under the Voluntary Oil Import 


Defendants employ a system for allocating crude oil 
imports that consists of two, interrelated provisions. 
(J.A. 63). One provision is Section 10(b) of Oil Import 
Regulation 1, which entitles each refiner to an allocation 
equalling a certain percentage of his refinery inputs for 
a given period. It is this provision which is the basis for 
plaintiff’s attack on the present system. 


The other provision, Section 10(c), entitles each eligible 
refiner to an allocation equalling a certain percentage, 
currently 70 percent, of its allocation for the last period 
of the Voluntary Oil Import Program. This is known as 
the “historical floor’. Since allocations under the 
Voluntary Program paralleled, as precisely as possible, 
the relative import shares that would be effectuated by 
competitive forces, the effect of Section 10(¢) is to carry 
forward into the Mandatory Program this competitive 
pattern. Allocation holders under that provision stand in 
the same relative competitive positions that they held 
before the Mandatory Program. (J.-A. 59). 


The Section 10(b) provision of defendants’ allocation 
system relates allocations to sizes of domestic operations 
by means of a so-called ‘‘sliding scale”’. Under this 
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provision, the percentage of refinery inputs is progres- 
sively reduced as the amount of such inputs exceeds 
10,000 barrels per day. Consequently, Section 10(b) 
entitles a refiner with inputs of less than 10,000 barrels 
per day to an allocation equalling 11.1 percent of such 
inputs while it entitles a refiner with inputs of, for example, 
150,000 barrels per day, to an allocation equalling approx- 
imately 7.8 percent of such inputs. It is this so-called 
“‘sliding scale’ feature of Section 10(b) that Standard 
contends is illegal. 


An eligible importer is entitled to the larger of the two 
allocations computed under the alternative and _ inter- 
twined provisions of Sections 10(b) and 10(¢c). Since 
Atlantic and Standard can receive larger allocations on 
the historical floor basis, they currently receive their 
allocations under Section 10(c). (J.A. 59-60). Under 
Section 10(¢), Standard holds an allocation for the current 
period of 42,980 barrels per day and Atlantic, of 35,140 
barrels per day. (J.A. 41). Section 10(b) would entitle 
Standard to an import allocation of 38,088 barrels per day, 
and Atlantic to one of 14,137 barrels per day.” 


3. The Effect of Judgment for Plaintiff on Atlantic 


The two allocation provisions do not operate as separate 
entities. Each has an effect on the size of every allocation 
issued under the Mandatory Program. Under Proclama- 
tion 3279, the total allowable quantity of imports is not 
subject to defendants’ control. Rather, it is set, with 
certain specified adjustments, at 9 percent of estimated 
demand for petroleum products. Since the size of the 
total quantity of imports cannot be changed, if there is to 
be any change in the size of the allocations, some refiners 
must lose while others gain. Thus, the size of the historical 
floor percentage controls the amount of imports available 


7 This was computed by applying the Section 10(b) formula to the ap- 
plicable refinery inputs as shown at J.A, 41. 
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for allocation on the sliding scale basis. Conversely, the 
size of the sliding scale percentages control the historical 
floor’s percentage factor. (J.A. 63). 


Standard’s complaint attacks the sliding scale provision 
of Section 10(b). Standard prays for a declaratory judg- 
ment holding invalid not only the present Section 10(b), 
but any ‘‘method of allocation that distributes quotas in 
inverse relation to size of refinery inputs.’’ (J.A. 10). 
While it is true that Standard’s present allocation is not 
based on Section 10(b), it would receive a substantially 
higher allocation if imports were related to inputs on a 
straight line rather than a sliding scale basis because of 
the large size of its refinery inputs. (J.A. 6-7). 


Conversely, however, such a change could not possibly 
redound to the benefit of Atlantic. Prior to the imposition 
of controls, Atlantic relied heavily on imported crude oil. 
(J.A. 57). Because its historical imports were so great, 
it is inconceivable that the refinery input basis could be 
more advantageous. 


If, as Standard seeks, the sliding scale is declared illegal, 
the present allocation system will, of course, have to be 
changed. The new system would still have to take into 
account refinery inputs since that is required by Proclama- 
tion 3279 (see p. 5, supra), but a straight-line percentage 
would have to be used. The result would have to be in- 
creased allocations for the largest refiners, such as 
Standard. As stated above, however, Atlantic’s allocation 
could not conceivably increase. Indeed, it might well 
decrease since oil for the increased allocations must be 
taken from someone. Even if Atlantic’s allocation should 
remain, the same, at least some of its competitors would 
receive larger allocations. 


That the adverse effect on Atlantic of judgment for 
plaintiff is not mere conjecture is shown by an examination 
of the Complaint itself. Standard suggests therein two 
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possible allocation systems that, in its opinion, would 
satisfy Proclamation 3279. Paragraph 11 of Standard’s 
Complaint suggests that all imports be allocated in direct 
proportion to refinery inputs, with each refiner receiving 
the same percentage of its inputs. Paragraph 12 suggests 
that each refiner, be assured, as a minimum, of an alloca- 
tion equalling 70 percent of its last allocation under the 
Voluntary Program, but that the remainder of imports be 
allocated in direct proportion to refinery inputs, with each 
refiner receiving the same percentage of its inputs. 
(J.A. 7). 


If the case at bar were to result in judgment for 
Standard, and defendants were consequently to adopt the 
allocation system suggested by Standard in paragraph 11 
of its Complaint, Standard’s allocation would rise from 
42,980 to 77,974 barrels per day, while Atlantice’s would 
fall from 35,140 to 18,472 barrels per day.* (J.A. 41). 
Adoption of the allocation system suggested by Standard 
in paragraph 12 of its Complaint would result in increasing 
Standard’s allocation from 42,980 to 56,994 barrels per day 
while leaving Atlantic’s allocation at its present level of 
35,140 barrels per day. (J.A. 41). 


4. The Importance of Imported Oil to Atlantic 


Atlantie’s interest in the outcome of this litigation is 
not merely academic. The size of a refiner’s allocation 
and the size of the allocations of its competitors is a matter 
of vital concern. (J.A. 61). 


Since crude oil can be obtained, imported and delivered 
to an Atlantic Coast refinery for substantially less cost 
than domestic crude oil, limitations on the right to import 


8 The hypothetical figures indicating the possible consequences of a judg- 
ment for plaintiff are based on the assumption that all other relevant factors, 
such as the overall level of imports and the various pertinent levels of re- 
finery inputs, would be the same as for the current period. These assump- 
tions were used in preparation of all statistics appearing in the record. 
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foreign crude have important and immediate economic 
effects for Atlantic Coast refiners. The relative sizes of 
import allocations bear significantly upon competition 
among such refiners. (J.A. 60). In the words of defend- 
ant Secretary of the Interior: 


oe . an allocation of imports of crude oil which 


enables a person to utilize the less expensive foreign 
crude oil is in effect the allocation of an economic 
advantage. The Government, therefore, considered it 
to be its obligation to make allocations in such a manner 
that no group of refiners would acquire an undue 
competitive advantage as a result of allocations.’’ 
(J.A. 35). 


Standard’s attack on the present allocation system 
would thus be a matter of concern for any refiner com- 
peting with Standard. The matter is doubly important to 
Atlantic. Atlantic and Standard are direct competitors in 
the East Coast petroleum market (J.A. 59-60), the market 
to which flows approximately 90 percent of the oil im- 


ported under controls. (J.A. 60). Atlantic has long 
engaged in substantial overseas petroleum exploration and 
development activities. In the period from the early 
1920’s through the first half of 1961, Atlantic invested more 
than $336,000,000 in foreign oil producing activities, and 
by the end of June, 1961, it had recovered less than 
$237,000,000 of that investment.® (J.A. 56). 


Atlantic can only recover its foreign investment by im- 
porting crude oil into the United States and refining it 
here. (J.A. 56-57). Moreover, Atlantic cannot maintain 
its competitive position in the East Coast petroleum 
market unless a fair share of the lower cost foreign 
erude oil is made available to it under the Government’s 
program of import control. (J.A. 60-61). 


Before any controls, voluntary or mandatory, were im- 
posed on oil imports, Atlantic was one of the few major 


9 These figures do not include investments in Canada. 
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importers of crude oil. In the three-year period from 
1954 through 1956, Atlantic imported an average of 65,400 
barrels of crude oil per day. Only five other companies 
imported as much crude oil in the same period. (J.A. 57). 


Before the Voluntary Oil Import Program was an- 
nounced, Atlantic had formulated and submitted to the 
Government definite plans for increasing its crude oil 
imports to 75,000 barrels per day. When the Voluntary 
Program was announced, Atlantic abandoned these plans 
and cooperated by keeping its imports down to 58,900 
barrels per day for the last half of 1957. (J.A. 58). By 
the last allocation period of the Voluntary Program, 
Atlantic’s allocation had been further reduced to 50,200 
barrels per day, but Atlantic’s relative position with respect 
to other established importers was maintained. (J.A. 58). 


Since the Mandatory Program has been in effect, 
Atlantic’s allocation has been reduced by a series of steps 
to its present level of 35,140 barrels per day. (J.A. 41). 
Fifteen other established importers, including eleven of 
the twelve Atlantic Coast refiners, all of whom are 
Atlantic’s competitors and all of whom receive their 
allocations under Section 10(c), have also had their alloca- 
tions reduced by exactly proportionate amounts. (J.A. 69). 


From a consideration of the facts stated thus far, it can 
only be concluded that Atlantic has a vital economic 
interest which will be directly and adversely affected by a 
judgment in favor of plaintiff in the case at bar. To under- 
stand why this interest is not adequately represented by 
the existing parties requires consideration of the positions 
which have been taken by them, and by Atlantic, in this 
litigation. 


11 


5. The Nature of Standard’s Attack on the Present 
Allocation System 


On August 2, 1961, Standard initiated this action 
challenging Section 10(b) of Oil Import Regulation 1. 
Standard’s Complaint alleges that such section does not 
meet the requirements of Proclamation 3279, Section 
3(b)(1). It alleges that defendant Secretary’s Oil Import 
Regulation 1, 


‘‘eontrary to the directive contained in Presidential 
Proclamation No. 3279, does not distribute the total 
imports authorized for the period July 1, 1961, 
through December 31, 1961, on a fair and equitable 
basis among persons with refinery capacity in relation 
to refinery inputs. Instead, the sliding scale method 
of allocation imposed by Section 10(b) provides that 
the percentage of refinery inputs that may be imported 
shall be progressively reduced in accordance with the 
amount by which such inputs exceed 10,000 barrels per 
day...’ (J.A. 6-7). 


In essence, Standard alleges that the ‘‘fair and equitable’ 
test of Proclamation 3279 requires defendants to use the 
same percentage factor for all refiners in relating imports 
to refinery inputs. Standard takes the position that the 
only ‘‘fair and equitable’’ relationship of imports to inputs 
is a directly proportional relationship. Hence, Standard 
alleges, defendants have exceeded the scope of the 
authority vested in them by Proclamation 3279 by relating 
imports to inputs in a manner that grants small refiners 
a higher percentage of inputs than large refiners. 


6. The Defenses Raised by the Government 


On September 8, 1961, defendants filed a motion to dismiss 
the complaint or, in the alternative, for summary judgment. 
(J.A. 11). Defendants’ brief in support of this motion 
argues that defendant Secretary was endowed with 
sufficiently broad discretion ‘‘to adopt an allocation formula 
which can be said to give the small refineries an economic 
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‘break’ . . .”? (J.A. 27). After citing various graduated 

taxes and small business corporation statutes as precedent 

for the purported discrimination against large refineries, 
defendants’ brief argues: 

‘This Court will not, of course, substitute its judg- 

ment for that of the Secretary that the allocation of 


imports of crude and unfinished oils on the sliding 
seale basis is ‘fair and equitable.’’? (J.A. 28). 


As precedent, defendants place their heaviest reliance 
upon SEC v. Chenery Corp., 332 U.S. 194 (1947).?° 
(J.A. 28). 

Defendants summarize their defense of the challenged 
allocation system in the last paragraph of their brief, where 
they say: 


“Accordingly, the fact that the sliding scale basis 
of allocation may be said to give an advantage to the 
small refiners over the big international oil com- 
panies, such as plaintiff, in the interest of maintaining 


competition in the industry, does not establish that 
the Secretary’s decision that the sliding scale is a ‘fair 
and equitable’ basis of allocation lacks any rational 
basis. Accordingly, the challenged provision of the 
regulation is valid and the complaint should be dis- 
missed.’? (J.A. 32). 


Defendants thus base their defense of the challenged 
regulation on two abstract propositions: first, it is valid to 
base a discrimination on size alone; second, the Secretary 
has broad discretion which can be disturbed only if his 
regulation lacks any rational basis. 


10 This case has been characterized by Professor Davis as ‘‘one of the most 
extreme applications of the doctrine’’ of limited judicial review of adminis- 
trative decisions. 4 Davis, ADMINISTRATIVE Law Treatise 217 (1958). 
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7. The Defenses Raised by Atlantic in Its Motion to Intervene 


Having become aware of the grounds on which defend- 
ants were relying, Atlantic, on October 9, 1961, filed a 
motion to intervene in support of the challenged regula- 
tion. (J.A. 49). In accordance with Rule 24(c), Fed.R. 
Civ.P., Atlantic’s motion for leave to intervene was 
accompanied by an Answer as well as by a motion for 
summary judgment with supporting brief. (J.A. 50, 55, 
56). The Answer and the brief show that Atlantic pro- 
poses to defend Section 10(b) of Oil Import Regulation 1 
on a ground entirely different from that advanced by 
defendants. 


Atlantic points out that the present allocation system is 
not one which discriminates among refiners on the basis 
of size alone. Its proposed Answer states: 


“The sliding scale is only a single provision of an 
allocation system which works as an integral whole 
. .. [The sliding scale cannot properly be adjudged 


jn isolation but must be considered in the context of 
the entire allocation system.”’ (J.A. 53-54). 


Atlantic bases its conclusion that the present system is 
‘“‘fair and equitable’’ not on abstract principles as to the 
breadth of the Secretary’s discretion but on the actual 
manner in which the regulation affects those regulated. 
As stated in its proposed Answer, 


“‘Because the present allocation system results in a 
disposition which closely approximates a_ pattern 
achieved in response to competitive forces, it can be 
held to be fair and equitable among refiners in relation 
to refinery inputs .. .”’ (J.A. 54). 


The present system achieves the desired result through 
the interrelationship between the sliding scale and the 
historical floor provisions. The historical floor, as dis- 
cussed above, preserves a competitive pattern by its 
relation back to the allocations of the last period of the 
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Voluntary Program. The sliding scale plays its part by 
progressively reducing the percentages of refinery inputs, 
thus limiting some larger refiners, including Standard, to 
the allocations they are entitled to receive under the his- 
torical floor provision of Section 10(c). It also limits the 
allocations of other large refiners which had an allocation 
under the Voluntary Oil Import Program. Although some 
established importers are now entitled to a larger alloca- 
tion based on refinery inputs than they could receive under 
Section 10(c), the difference is constricted by the sliding 
seale. By relating imports to inputs on the basis of the 
sliding scale rather than on a straight-line basis, defend- 
ants have minimized the number and the size of deviations 
from the competitive pattern of allocations preserved 
during the last period of the Voluntary Program. (J.A. 63). 


It is obvious that the defense proposed by Atlantic is 
radically different from that made by defendants. Defend- 
ants make no arguments based on the relative importing 
positions that prevailed among various competing refiners 
before controls. Nowhere in defendants’ brief is there 
any statement which relates the ‘‘fair and equitable’’ 
standard of Proclamation 3279 either to the relative im- 
porting positions prevailing among refiners before imposi- 
tion of controls or to the relative amounts of capital risked 
by various refiners to discover, develop, and process crude 
oil from foreign fields. Defendants’ avoidance of any 
defense based on competitive considerations is demon- 
strated by the fact that their brief does not even point out 
that Standard, like Atlantic, receives its allocation under 
Section 10(c) on the basis of a competitively attained 
importing position rather than under Section 10(b), the 
sliding scale refinery input provision which Standard’s 
Complaint challenges. 


These, then, are the facts on which Atlantic relies to show 
that it is both bound by the judgment and inadequately 
represented. 
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8. The Denial of Atlantic’s Motion 


After oral argument, the District Court ruled, without 
opinion, on October 31, that it was denying <Atlantic’s 
motion. (J.A. 137-138). On November 1, counsel for 
defendants mailed to counsel for Atlantic a copy of a pro- 
posed order which had been presented to the District 
Court. (J.A. 139). On November 2, Atlantic filed an 
objection to the form of the proposed order, but the District 
Court, having signed and docketed defendants’ proposed 
order on November 1, overruled Atlantie’s objection. 
(J.A. 138-139). 


Although the District Court’s denial was without opinion, 
the order drafted by counsel for defendants, and entered 
by the court, recites that Atlantic failed to meet both of 
the requirements of Rule 24(a)(2). The order says that it 
appears to the court that Atlantic: 


‘**is not entitled to intervene of right, pursuant to Rule 
24(a) F.R.C.P., since the representation of its interests 


by defendants is adequate and it will not be bound by 
a judgment in this action . . .”’ (Emphasis added.) 


With respect to denial of Atlantic’s motion for permissive 
intervention, the order recites: 
“‘the purpose of Atlantic Refining Company’s proposed 


intervention is to defend the legality of a government 
regulation which is not challenged by plaintiff.’’ 


Atlantic objected to the form of the court’s order, which 
was drafted by counsel for defendants, on the grounds 
that it was both broader than required by the court’s ruling 
of denial and erroneous in its characterization of Atlantic’s 
defense of the Regulation. (J.A. 138). The form of this 
order demonstrates that defendants view this case so 
differently from Atlantic that they will certainly not 
present Atlantic’s defense to the court. Yet, Atlantic con- 
tends that presentation of this defense may be necessary 
for the protection of its competitive importing position. 
(J.A. 49). 
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STATUTE. REGULATIONS AND FEDERAL 
RULES INVOLVED 
The following statute and regulations are involved: 

1. Section 8 of the Trade Agreements Extension Act 
of 1958 (Act of August 20, 1958), 72 Stat. 678, 19 
U.S.C. 1352a (1958). 

Subsections (b) and (c) are printed in the 
appendix. 

2 Proclamation No. 3279, March 10, 1959, 24 Fed. 
Reg. 1781, reproduced following 19 US.C.A. 
§ 1352a, as amended through Proclamation No. 3389, 
January 17, 1961, 26 Fed. Reg. 811. 

Sections 1(a), 2(a), 3(a) and 3(b)(1) are printed 
in the appendix. 
. Oil Import Regulation 1, March 13, 1959, 32A 
C.F.R. ch. X as revised and amended through 
June 21, 1961, 26 Fed. Reg. 5396. 


Sections 4(a), 7(a), 10(a) -(¢), 17 and 22(d) - 
(e) are printed in the appendix. 


Rules 24(a)(2) and 24(b)(2) of the Federal Rules of 
Civil Procedure are involved and are printed in the 
appendix. 


STATEMENT OF POINTS 
L 


The District Court erred in denying Atlantic’s motion 
to intervene. Atlantic’s motion demonstrated that it was 
entitled to intervene under Rule 24(a)(2) of the Federal 
Rules of Civil Procedure. 


I. 


The District Court abused its discretion in refusing to 
permit Atlantic to intervene under Rule 24(b)(2) of the 
Federal Rules of Civil Procedure. 
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SUMMARY OF ARGUMENT 
I. 


In cases, such as the one at bar, seeking to test the 
validity of administrative orders regulating competitive 
relationships, ‘practical necessities’’ determine whether an 
applicant has a right to intervene. This Court held, sitting 
en bane, in Textile Workers Union, CIO v. Allendale Co., 
96 U.S. App. D.C. 401, 226 F.2d 765 (1955), cert. denied to 
subsequent decision, 351 U.S. 909 (1956), that, in adminis- 
trative cases, the ‘“‘bound by the judgment”’ test of Rule 
24(a)(2) of the Federal Rules of Civil Procedure was to 
be given a meaning broader than the strict, technical 
doctrine of res judicata. 


The holding of the Textile Workers case has not been 
vitiated by Sam Fox Publishing Co. v. United States, 366 
U.S. 683 (1961), which merely held that the antitrust 
statutes provided separate remedies for private and public 
wrongs and that a private party had no right to intervene 
in proceedings initiated by the Government seeking to 
modify an antitrust consent decree. The Sam Fox holding 
has no bearing on cases, such as Textile Workers and the 
case at bar, seeking court review of the validity of an 
administrative order which directly affects competition 
between the plaintiff and the applicant for intervention. 


Under the Textile Workers case, Atlantic clearly meets 
the “bound by the judgment’’ test of Rule 24(a)(2) 
because a judgment for Standard will, as a matter of 
practical necessity, directly and adversely affect Atlantic. 
There can be no doubt that Standard and others similarly 
situated would get increased allocations under any new 
system following judgment for Standard, while Atlantic’s 
allocation would decrease or remain unchanged. As a 
result, Atlantic’s cost of operation would substantially 
increase in relation to Standard and other competitors. 
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The representation of Atlantic by defendants is in- 
adequate because Atlantic’s interest differs from that of 
defendants. Defendants’ interest is that of Government 
administrators in upholding the scope of their administra- 
tive discretion and the particular exercise of that discretion 
under attack. Atlantic’s interest is an economic one, ze., 
the protection of its competitive position as it is affected 
by the challenged regulation. These differing interests 
give rise to different defenses of the challenged regulation. 


Defendants urge the abstract propositions that the scope 
of the court’s review is limited and that it is valid to dis- 
criminate on the basis of size alone. Atlantic argues that 
these broad issues are not raised by the facts and defends 
the order on the narrower ground that the allocation 
system considered as a whole (which is the only proper 
manner in which it can be considered) tends to preserve 
competitive relationships established before controls were 
imposed and hence is ‘‘fair and equitable.”’ 


Atlantie’s economic interest will not be adequately 
represented unless its defenses are presented to the Court. 
The Textile Workers case makes clear its right to present 
them. 


IL. 


Even if Rule 24(a)(2) were inapplicable, the order below 
should be reversed on the ground that the District Court 
abused its discretion in refusing to permit Atlantic to 
intervene under Rule 24(b)(2). Again, the Teztile 
Workers case is controlling, and again, under it, Atlantic’s 
proposed pleadings show that the District Court had no 
choice but to permit Atlantic to participate because of the 
vital economic stake that it has in the outcome of this 
litigation. 
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ARGUMENT 


I. ATLANTIC IS ENTITLED TO INTERVENE AS A MATTER OF 
RIGHT UNDER RULE 24(a)(2) 


Rule 24(a)(2) of the Federal Rules of Civil Procedure 
provides an absolute right of intervention in the following 
terms: 


““(a) Intervention of Right. Upon timely applica- 
tion anyone shall be permitted to intervene in an 
action: ... 


‘<(2) when the representation of the applicant’s 
interest by existing parties is or may be inadequate 
and the applicant is or may be bound by a judgment 
in the action; .. .”’ 


Atlantic, applicant for intervention and appellant, meets 
both of these requirements and must, therefore, be granted 
intervention. 


A. Atlantic Is or May Be Bound by the Judgment 
in This Action 


Only one principal issue must be resolved in determining 
whether Atlantic ‘‘is or may be bound by a judgment in 
the action’? as required by Rule 24(a)(2). That issue is 
the proper construction of this clause. The District Court, 
after hearing arguments by appellees that the ‘‘bound by 
the judgment” test of Rule 24(a)(2) meant only res 
judicata, held that Atlantic would not be ““pound’’. This 
holding is directly contrary to the holding of this Court, 
sitting en bane, in Textile Workers Union, CIO v. Allendale 
Co., 96 U.S.App.D.C. 401, 226 F.2d 765 (1955), cert. 
denied to subsequent decision, 351 U.S. 909 (1956). In the 
case at bar, the District Court was apparently persuaded 
by the arguments of appellees that the Textile Workers 
case had been overruled, sub silentio, by the Supreme Court 
in Sam Fox Publishing Co. v. United States, 366 U.S. 683 
(1961). 
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Atlantic submits that the meaning of ‘‘bound by the 
judgment’’ is not so severely limited and that the principles 
enunciated by this Court in the Textile Workers case are 
still both valid and controlling. The Sam Foz case does 
not in any way overrule the Textile Workers case but is 
merely the most recent of a line of authority expressly 
distinguished by this Court in Teztile Workers. 


The meaning of ‘‘bound by the judgment”’ must be deter- 
mined by the context of the litigation in which intervention 
is sought. In conventional litigation, which would include 
the great majority of cases, res judicata is the only 
reasonable interpretation that can be given to the ‘‘bound 
by the judgment”’ requirement. In those cases, the neces- 
sary legal effect of a judgment upon rights of parties is 
determined and limited by the principles of the res 
judicata doctrine. 


It does not follow, however, that ‘‘bound by the judg- 
ment’’ and res judicata are synonymous in all contexts. 


A judgment nullifying an administrative order which 
controls competitive relationships and directly affects legal 
rights is an obvious example of a judgment that operates 
with direct and inexorable legal effect upon all competitors 
subject to that order. Although the judgment may not 
technically be res judicata as to all competitors subject to 
the challenged order, it binds them just as surely and 


11 Examples of cases understood to be ‘‘conventional’’ with respect to the 
right to intervene include antitrust decree proceedings, ¢.9., Sam For Pub- 
lishing Co. v. United States, 366 U.S. 683 (1961); Sutphen Estates, Ine. v. 
United States, 342 U.S. 19 (1951); action for breach of warranty, Formulabs, 
Inc. v. Hartley Pen Co., 275 F.2d 52 (9th Cir.), cert. denied, 363 U.S. 830 
(1960) ; action to enforce terms of a testamentary trust, Cameron v. President 
and Fellows of Harvard College, 157 F.2d 993 (1st Cir. 1946); action to 
enjoin trademark infringement, Ar-Ti% Systems, Inc. v. Dairy Queen, Inc., 22 
F.R.D. 122 (ED. Pa. 1958); or action to enjoin misbranding of purportedly 
therapeutic devices, United States v. Wilhelm Reich Foundation, 17 F.R.D. 96 
(D. Me. 1954), aff’d on opinion below, 221 F.2d 957 (1st Cir.), cert denied, 
350 US. 842 (1955). 
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directly as would a judgment in conventional litigation bind 
a party or someone in privity with a party. 


This Court recognized that administrative cases pre- 
sented peculiar problems concerning the right of interven- 
tion when it said in the Teztile Workers case: 


“Obviously tailored to fit ordinary civil litigation, 
these provisions [of Rule 24(a)(2)] require other than 
literal application in atypical cases. Administrative 
cases, as the present case demonstrates, often vary 
from the norm.’’ 96 U.S. App. D.C. at 403, 226 F.2d 
at 767. 


The court then went on to hold that in administrative 
cases, ‘“‘bound by the judgment’? was to be read in a 
practical sense and that ‘‘the strict test of res judicata is 
inappropriate in applying Rule 24(a)’’ to administrative 
cases. 96 U.S. App. D.C. at 404, 226 F.2d at 768. 


This interpretation of Rule 24(a)(2) is not unique. It 


was foreshadowed by a prior decision of this Court and 
it has been accepted by other circuits. 


Wolpe v. Poretsky, 79 U.S. App. D.C. 141, 144 F.2d 505, 
cert. denied, 323 U.S. 777 (1944), held that ‘‘bound by the 
judgment’’ meant somewhat more than the strict, technical 
doctrine of res judicata. It held that adjoining property 
owners were entitled to intervene to appeal from a judg- 
ment nullifying a zoning order. There, since the property 
owners were not originally parties to the action and were 
not in privity with the defendant Zoning Commission, the 
technical doctrine of res judicata was not applicable. 
Nevertheless, the Court held that the judgment would bind 
them within the meaning of Rule 24(a)(2). The Court 
said: ‘‘Otherwise, adjoining property owners could re- 
litigate the issues in the case any time the plaintiff began 
construction, on the theory that their right to bring an 
independent action was not concluded by the decree.’’ 
79 U.S. App. D.C. at 144 F.2d at 507. 
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Since the decision in the Teztile Workers case, two 
cases have arisen before the Eighth Cireuit where that 
court also held that the ‘‘bound by the judgment’’ test 
should not be limited to res judicata. Kozak v. Wells, 278 
F.2d 104 (Sth Cir. 1960), involved conflicting claims to all 
of a certain townsite. The court reversed denial of inter- 
vention to holders of lots within the townsite whose title 
was derived from one of the parties. The Eighth Circuit 
said (278 F.2d at 110): 


“The presence of the words ‘may he’ in the Rule 
clearly indicates that the judgment does not always 
need to he strictly res judicata. See Textile Workers 
Union of America v. Allendale Co., at page 767 of 
296 F.2d.”’ 


Kozak v. Wells followed the ruling in Ford Motor Co. 
vy. Bisanz Bros., Inc., 249 F.2d 22 (8th Cir. 1957), where 
some adjoining property owners sued a railroad seeking 
to enjoin use of spur tracks serving Ford’s plant. The 
Eighth Circuit reversed an order denying Ford’s motion 
to intervene. The Court of Appeals stated that Ford would 
not be bound in a technical, res judicata sense but held that 
the ‘“‘bound by the judgment’’ requirement was none the 
less met, saying: 


“This, we think, is a situation where ‘the practical 
necessities grant the applicant an absolute right to 
intervene.’ Brotherhood of Railroad Trainmen v. 
Baltimore & Ohio Railroad Co., supra [331 U.S. 519 
(1947)], at page 524 . . .’? 249 F.2d at 28. 


Neither of these Eighth Circuit cases involve review of 
administrative action, as does the present case, but they 
both show that there are instances where res judicata is 
not the proper meaning to be accorded the phrase ‘‘bound 
by the judgment” in Rule 24(a)(2). Accord, Clark v. 
Sandusky, 205 F.2d 915 (7th Cir. 1953). 


The Textile Workers case, and the line of authority for 
the proposition that ‘‘bound by the judgment’’ does not 
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mean solely res judicata, were not overruled by the Sam 
Fox case, supra, where private persons sought to intervene 
in proceedings to modify a government antitrust consent 
decree. That case merely reaffirmed a long line of author- 
ity that private persons may not intervene of right in gov- 
ernment antitrust litigation. The Supreme Court expressly 
based this holding on the statutory scheme of the antitrust 
laws. Having previously referred to the fact that private 
litigants are not bound by the eventuality of government 
antitrust litigation, 366 U.S. at 689, the Court stated that 
it had been shown nothing requiring it ‘‘to subvert ... 
the unquestionably sound policy of not permitting private 
antitrust plaintiffs to press their claims against alleged 
violators in the same suit as the Government.’’ 366 U.S. 
at 693. 


The holding of the Sam Fox case has no applicability to 
the intervention of one bound by an administrative regu- 
lation in a competitor’s suit challenging that regulation. 


Indeed, in the Textile Workers case, which dealt with the 
latter situation, cases involving intervention in Govern- 
ment antitrust suits were expressly distinguished, 96 U.S. 
App. D.C. at 403, 226 F. 2d at 767, text at n. 7. 


Having discussed at some length what ‘‘bound by the 
judgment’’ does not mean, 2.e., res judicata, it would per- 
haps be well to consider what it does mean. The answer to 
this question, for purposes of Atlantic’s motion, lies in the 
Textile Workers case. 


There, a number of employers challenged the validity of 
a nationwide minimum wage determination made by the 
Secretary of Labor under the Walsh-Healey Act. Act of 
June 30, 1936, 49 Stat. 2036-40, as amended, 41 U.S.C. 
§§ 35-45 (1958). Prior to the challenged nationwide order, 
lower minimum wages had prevailed on a regional basis in 
the regions where plaintiffs operated. Intervention in de- 
fense of the nationwide order was sought by a competitor 
of plaintiff, who operated in a region where, before the 
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order, a higher minimum had prevailed. Intervention as 
a defendant was also sought by a union whose members 
were employed by companies subject to the order. 


This Court reversed the District Court’s orders denying 
intervention to both applicants. The Court pointed out 
that, in a practical sense, the applicants would be bound by 
the judgment. The union would be ‘‘bound’’ because the 
challenged order conferred certain economic benefits upon 
its members which would be lost, if only temporarily, if 
the order should be upset. The competing employer would 
be ‘‘bound’’ because the challenged order protected its 
ability to compete with plaintiffs for government contracts 
and such protection would be lost, if only temporarily, by 
a return to the differing regional minimums prevailing be- 
fore the challenged order. 


In general terms, the applicants for intervention met the 
‘hound by the judgment’’ requirement because they were 
bound by the challenged administrative order and would 
be adversely affected if it were overturned. Atlantic fully 
complies with that test. 


Atlantic and Standard are both dependent on the same 
allocation provision of the challenged regulation for their 
authorized imports of crude oil. If Standard were success- 
ful in this lawsuit, and the sliding scale provision were 
declared illegal, a new allocation system would have to be 
established. By the terms of Proclamation 3279, the new 
system would still have to take account of refinery inputs 
but, as a result of judgment for plaintiff, a straight-line 
percentage would have to be used. Any such new system 
would have a direct and adverse effect on Atlantic. 


Whatever the theoretical possibilities, there can be no 
practical doubt that Standard, and other of the largest 
refiners, would receive increased allocations under any new 
system which results from this litigation. It can safely be 
said that Standard did not bring this case in order to 
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establish an abstract legal principle. Standard brought it 
because it concluded that, if it were successful, it would 
receive an increased allocation. The reasons for this con- 
clusion are obvious. Standard has the highest refinery 
inputs of any company, and under the present allocation 
system, has the second lowest proportion of imports to 
inputs. (J.A. 41). If allocations were to be granted on a 
straight-line percentage of refinery inputs, Standard would, 
of necessity, receive a significant increase over its present 
allocation. Indeed, it would receive the highest of all allo- 
cations. 


An indication of the result anticipated by Standard from 
its suit is found in paragraphs 11 and 12 of the Complaint, 
where alternative allocation systems are suggested. As 
shown at p. 8, supra, both of these alternatives would 
result in increased allocations for Standard, while Atlan- 
tic’s allocation under one suggestion would decrease, and, 
under the other, remain the same. 


While Standard would certainly receive an increase un- 
der any system following judgment in its favor, the most 
that Atlantic could hope for would be that its present allo- 
cation would remain unchanged. Prior to the imposition 
of controls and with the risk of substantial capital, Atlantic 
came to rely heavily on imported crude oil. This reliance 
is reflected in the fact that Atlantic’s current allocation 
constitutes a higher percentage of its inputs than is the 
ease with most of its competitors. Maintenance of this 
level of imports is vital to Atlantic’s ability to compete 
effectively. 


Since it is impossible that, under any straight-line re- 
finery input allocation system, the allowable percentage of 
refinery inputs would ever reach the actual percentage that 
Atlantic now holds, Atlantic must continue to rely on an 
allocation based on its historical importing position. The 
overall level of imports cannot, of course, be changed as a 
result of this lawsuit. Therefore, any increases in alloca- 


26 


tions of some must be accompanied by decreases in the allo- 
cations of others. This being so, there is no practical possi- 
bility that the percentage of historical imports would in- 
crease at the same time that refinery input percentages are 
being adjusted. Hence, Atlantic cannot expect any increase 
in its historical floor allocation in any new system which 
would result from this litigation. 


What, then, faces Atlantic if Standard is successful? It 
knows that its own allocation cannot be increased. It knows 
that the allocation of at least one of its competitors, and 
probably others, will increase. The only possible result, 
as a practical matter, is a substantial competitive disad- 
vantage for Atlantic. 


It might be suggested that, by some remote theoretical 
possibility, Atlantic would not be adversely affected by the 
new system resulting from judgment for Standard. As we 
have discussed, this result is a practical impossibility. 
Apart from this, any significance which such remote possi- 


bilities might have under Rule 24(a)(2), Fed.R.Civ.P., 
is overcome by the fact that the Rule requires only that the 
applicant for intervention ‘“‘may be’’ bound by the judg- 
ment. As stated in Kozak v. Wells, supra, at 112: 


‘¢ And if the case is close and there are any doubts, 
the ‘may be’ language twice repeated in Rule 24(a) (2) 
convinces us that they are to be resolved in favor of 
the interveners.”’ 


In this case, there are no doubts, however. The effect of 
judgment for plaintiff on Atlantic will be direct, inevitable, 
and adverse. In these circumstances, the holding of this 
Court in the Textile Workers case is controlling. Appli- 
cation of the principles stated therein can lead only to the 
conclusion that Atlantic satisfies the ‘‘bound by the judg- 
ment’’ requirement of Rule 24(a) (2). 
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B. The Representation of Atlantic's Interest By Existing 
Parties Is or May Be Inadequate 


In considering the ‘‘inadequate representation’’ require- 
ment of Rule 24(a)(2), it is the representation of At- 
lantie’s interest by defendants which must be examined. 
Since Standard is attacking the order which Atlantic seeks 
to defend, the interests of Standard and Atlantic are dia- 
metrically opposed. 


Consideration of the facts, and application of the prin- 
ciples of law involved to them, can lead only to the con- 
clusion that defendants do not adequately represent 
Atlantic’s interest. Essentially, this is so because Atlan- 
tie’s interest in upholding the challenged regulation differs 
from that of defendants. 


Since defendants are Government administrators, their 
interest in this litigation is to uphold the scope of their 
administrative discretion and the particular exercise of 
that discretion at issue here. Atlantic’s interest is an 


economic one: the protection of its competitive importing 
position as that position is affected by the challenged regu- 
lation. Because the interests involved are different, they 
give rise to different views as to why the regulation should 
be upheld. Atlantic’s interest is or may be inadequately 
represented if its defense is not presented for consider- 
ation by the court. 


In broad terms, defendants base their defense on two 
propositions: first, the court can invalidate their exercise 
of discretion only if it finds there is no rational basis there- 
for; second, it is valid to discriminate on the basis of size 
alone. 


Atlantic, on the other hand, rejects this abstract ap- 
proach and defends the present system as it actually exists, 
basing its defense on the effect of the system on competi- 
tion. Specifically, Atlantic contends that the sliding scale 
cannot be considered in isolation. Atlantic further asserts 
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that the allocation system as a whole, including sliding 
scale and historical floor, results in a fair and equitable 
distribution because it preserves, to a significant degree, a 
competitive pattern established in the absence of controls. 


In Atlantic’s view, defendants’ assertion of broad power, 
and its attempt to establish the validity of discriminating 
on the basis of size alone, may be inimical to Atlantic’s 
economic interest. Moreover, the issues raised by those 
assertions are not actually presented by the existing facts. 
The present allocation system is not one which discrimi- 
nates on the basis of size alone. It is one which tempers 
this approach by taking into account a previously existing 
competitive pattern. It is on this basis that the regulation 
should be upheld. Decision on the grounds urged by de- 
fendants would determine hypothetical issues with possible 
far-reaching economic consequences not warranted by the 
controversy at hand. 


It is clear, then, that Atlantic is not merely seeking to 
provide additional support for the position asserted by 
defendants. It is seeking to protect its economic interest 
by asserting what it believes to be the proper defense of 
the challenged regulation. Unless this defense is asserted, 
Atlantic’s interest will not be protected. 


Atlantie’s right to intervene in these circumstances is 
clear under the law. It was the protection of just such an 
economic interest in an administrative regulation which 
justified intervention in the Textile Workers case. 


In the District Court in the case at bar, the existing 
parties attempted to avoid the controlling authority of the 
Textile Workers case by various means. First, it was 
claimed because Atlantic and defendants sought the same 
result, Atlantic was adequately represented by defendants. 
Second, they attempted to distinguish the case by asserting 
that inadequacy of representation was found to exist in 
Textile Workers because the Government there asserted the 
applicants would not be bound. Third, it was asserted that 
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the Sam Fox case was authority for the proposition that 
the Government’s representation was inadequate only if 
bad faith or collusion were shown. For the reasons stated 
below, none of these arguments is valid. 


The argument that defendants adequately represent At- 
lantic merely because both seek the same result is errone- 
ous. This Court rejected that precise argument in the 
Textile Workers case, saying: 


“The right of the appellants to intervene is not af- 
fected by the fact that the general position they assert 
is already represented in the action by the Secretary 
of Labor.’’? 96 U.S. App. D.C. at 404, 226 F. 2d at 768. 


In Ford Motor Co. v. Bisanz Bros., Inc, supra, Ford was 
held entitled to intervene despite the fact that it and the 
defendant railroad sought an identical result. The Court 
said: 


‘cWhile there is justification for a belief that the 
Railroad will, at a trial of this case on the merits, 
adequately present to the trial court all of the evidence 
and all of the applicable law necessary to enable the 
court to consider and decide the issues raised by the 
pleadings, including the proposed answer of the Ford 
Motor Company, it cannot be said with certainty that 
this will be so, and the Company insists that it will 
not be so and that it has a special interest that the 
railroad does not represent.’’ 249 F.2d at 27-28. 


Moreover, when the court gets to the merits of this case, 
it may determine that defendants’ arguments are inade- 
quate to meet Standard’s challenge. On the other hand, 
if Atlantic’s arguments are before the court, it may hold 
that Standard has not made out a good case. This possi- 
bility precludes the conclusion that defendants surely rep- 
resent Atlantic’s interest adequately. 


Appellees’ attempted distinction of the Textile Workers 
case cannot withstand examination. They argue that, with 
respect to inadequate representation, the Court there re- 
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lied solely on a paper filed by the defendant Secretary with 
the Court declaring that neither the applicants for inter- 
vention nor the plaintiff ‘‘can show themselves to be di- 
rectly affected by the determination.’? 96 U.S.App.D.C. 
404, 226 F. 2d at 768. Although the Court characterized 
this statement as ‘‘hardly an assurance of adequate repre- 
sentation for the appellants,’’ zbzd., it rejected the implica- 
tion that appellees here would assert when it said: 


‘‘Even if the Secretary espoused the appellants’ in- 
terest with greater heart, it would not necessarily pre- 
clude their appearance to plead for themselves.’ Ibid. 


In the case at bar, defendants have taken a different po- 
sition and have agreed with Atlantic ‘‘that its economic 
interest will be directly affected by the disposition of this 
ease.’”? (J.A. 73). Nevertheless, it requires more than 
mere awareness by a government official that a judgment 
will affect a private competitor of the plaintiff to insure 
that the official will adequately represent the competitor. 
As diseussed above (pp. 27-28), the record in the case at 
bar is replete with indications that the defendants have no 
intention of representing Atlantic’s economic interest in 
this litigation. 

Finally, there is no authority for any contention that 
intervention by Atlantic is warranted only if Atlantic 
shows bad faith or collusion on the part of Government 
counsel. As discussed above, the Sam Foz case is relevant 
only to intervention in antitrust proceedings brought by 
the Government. The dicta relating to bad faith or col- 
lusion have no applicability to the case at bar. 


Here Atlantic has a distinct economist interest in up- 
holding the challenged regulation which gives rise to de- 
fenses which will not be presented unless Atlantic is 
allowed to intervene. In these circumstances, the right to 
intervene is clear. Textile Workers Union v. Allendale Co., 
supra; Kozak v. Wells, supra; Ford Motor Co. v. Bisanz 
Bros., supra. 
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C. Other Considerations Are Irrelevant to the Question of 
Atlantic's Right to Intervene 


In the court below, both Standard and the defendants 
devoted much of their time to arguing that, if Atlantic were 
accorded its right to intervene, the door would be opened 
for the other 132 affected importers. The insubstantial 
fears thus conjured up have no pertinence whatever to the 
determination of Atlantic’s motion. Atlantic seeks inter- 
vention of right, asserting that it meets the requirements 
of Rule 24(a)(2). The question before the Court is 
whether Atlantic does in fact meet those two requirements. 
The fact that others may or may not also meet them has 
absolutely no bearing on the resolution of that question. 


Moreover, courts in the past have been presented with 
similar spectres of numerous parties and have treated 
such speculation with the skepticism it deserves. See As- 
sociated Industries v. Ickes, 134 F. 2d 694 (2d Cir.), va- 
cated and remanded as moot, 320 U.S. 707 (1943). 


Analysis of this litigation reveals that the number of 
potential intervenors is limited. An applicant for inter- 
vention in this case must demonstrate not only a direct 
economic interest, but must raise, as Atlantic has done, a 
substantial claim or defense not theretofore presented by 
existing parties. Cf. Jewell Ridge Coal Corp. v. Local 
6167, UMW, 3 F.R.D. 251 (W.D. Va. 1943). 


Atlantic seeks intervention to protect itself against 
grave competitive injury. It does not merely seek a forum 
for abstract legal argument. Defendants have a public 
duty to defend an administrative order, but they have no 
duty to defend Atlantic’s private interest. Accordingly, 
Atlantic has a right to participate in these proceedings. 
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IL THE DISTRICT COURT'S REFUSAL TO PERMIT ATLANTIC 
To INTERVENE SHOULD BE REVERSED FOR ABUSE OF 
DISCRETION 

Rule 24(b)(2) of the Federal Rules of Civil Procedure 

gives courts discretion to permit intervention ‘‘when an 
applicant’s claim or defense and the main action have a 
question of law or fact in common.’’ This Court made 
alternative holdings in both the Teztile Workers case, 
supra, and in Wolpe v. Poretsky, supra, that reversal of 
the District Court’s order denying intervention was war- 
ranted for an abuse of its Rule 24(b)(2) discretion. The 
same principles alternatively warrant reversal here. 


The only question under Rule 24(b)(2) relates to the 
proper exercise of discretion. Under the Textile Workers 
ease, there can be no question that Atlantic falls within 
that class of persons who may be permitted to intervene. 
The Textile Workers case held that an ‘‘economic stake’’ 
in the outcome of the litigation met the test of Rule 24(b) 
(2). See Champ v. Atkins, 76 U.S. App. D.C. 15, 128 F. 2d 
601 (1942). 

Moreover, there are present here the same or stronger 
considerations as those which led this Court, in the Textile 
Workers case and in Wolpe v. Poretsky, to hold that denial 
of intervention constituted abuse of discretion. The de- 
fense raised by Atlantic’s Answer and Motion for Sum- 
mary Judgment is grounded on much of the same factual 
material at issue between plaintiff and defendants. The 
legal issues involved are also related. Furthermore, inter- 
vention by Atlantic will prevent multiplicity of suits. Any 
new allocation system which might result from this action 
could occasion new attack. By permitting the issues raised 
by Atlantic to be determined in the action at bar, the court 
may avoid such results. On the basis of such factors, per- 
missive intervention is warranted. Teztile Workers Union, 
CIO v. Allendale Co., supra. 


Finally, intervention should be permitted because it will 
bring before the court the parties who ‘‘may know the most 
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facts and can best explain their implications.’’ Southern 
Garment Manufacturers Ass’n v. Fleming, 74 App. D.C. 
228. 234, 122 F. 2d 622, 628 (1941) ; Textile Workers Union, 
CIO v. Allendale Co., supra, at 770. As pointed out in the 
accompanying Answer and Motion for Summary Judgment, 
the present parties take a narrow and restrictive view of 
the facts which might lead to a decision on erroneous 
grounds. By permitting Atlantic to present its defense, 
the court will be apprised of the working of the oil import 
allocation system as a whole. It can then pass on its va- 
lidity on a proper basis. 


CONCLUSION 


For the reasons stated above, we respectfully submit that 
the order of the District Court should be reversed and the 
ease remanded with instructions that the motion of the 
appellant for leave to intervene be granted. 


Respectfully submitted, 
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APPENDIX 
Statute and Regulations 


1. Section 8 of the Trade Agreements Extension Act of 
1958 (Act of August 20, 1958) 72 Stat. 673, 19 U.S.C. 
§1352a (1958). 


Subsection (b): 


“Upon request of the head of any Department or 
Agency, upon application of an interested party, or 
upon his own motion, the Director of the Office of Civil 
and Defense Mobilization (hereinafter in this section 
referred to as the ‘Director’) shall immediately make 
an appropriate investigation, in the course of which 
he shall seek information and advice from other ap- 
propriate Departments and Agencies, to determine the 
effects on the national security of imports of the article 
which is the subject of such request, application, or 
motion. If, as a result of such investigation, the Direc- 
tor is of the opinion that the said article is being im- 
ported into the United States in such quantities or 
under such circumstances as to threaten to impair the 
national security, he shall promptly so advise the 
President, and, unless the President determines that 
the article is not being imported into the United States 
in such quantities or under such circumstances as to 
threaten to impair the national security as set forth in 
this section, he shall take such action, and for such 
time, as he deems necessary to adjust the imports of 
such article and its derivatives so that such imports 
will not so threaten to impair the national security.’’ 


Subsection (c): 


‘‘Por the purposes of this section, the Director and 
the President shall, in the light of the requirements of 
national security and without excluding other relevant 
factors, give consideration to domestic production 
needed for projected national defense requirements, 
the capacity of domestic industries to meet such re- 
quirements, existing and anticipated availabilities of 
the human resources, products, raw materials, and 
other supplies and services essential to the national 
defense, the requirements of growth of such industries 
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and such supplies and services including the invest- 
ment, exploration, and development necessary to as- 
sure such growth, and the importation of goods in 
terms of their quantities, availabilities, character, and 
use as those affect such industries and the capacity of 
the United States to meet national security require- 
ments. In the administration of this section, the Di- 
rector and the President shall further recognize the 
close relation of the economic welfare of the Nation 
to our national security, and shall take into consider- 
ation the impact of foreign competition on the eco- 
nomic welfare of individual domestic industries; and 
any substantial unemployment, decrease in revenues 
of government, loss of skills or investment, or other 
serious effects resulting from the displacement of any 
domestic products by excessive imports shall be con- 
sidered, without excluding other factors, in determin- 
ing whether such weakening of our internal economy 
may impair the national security.”’ 


2. Proclamation No. 3279, March 10, 1959, 24 Fed. Reg. 1781, 
reproduced following 19 U.S.C.A. § 1352a, as amended 
through Proclamation No. 3389, January 17, 1961, 26 
Fed. Reg. 811. 


See. 1. (a): 


“In Districts I-IV, District V, and in Puerto Rico, 
on and after March 11, 1959, no erude oil or unfinished 
oils may be entered for consumption or withdrawn 
from warehouse for consumption, and on and after 
April 1, 1959, no finished products may be entered for 
consumption or withdrawn from warehouse for con- 
sumption, except (1) by or for the account of a person 
to whom a license has been issued by the Secretary of 
the Interior pursuant to an allocation made to such 
person by the Secretary in accordance with regulations 
issued by the Secretary, and such entries and with- 
drawals may be made only in accordance with the terms 
of such license, or (2) as authorized by the Secretary 
pursuant to paragraph (b) of this section, or (3) as 
to finished products, by or for the account of a depart- 
ment, establishment, or agency of the United States, 
which shall not be required to have such a license but 
which shall be subject to the provisions of paragraph 
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(c) of this section, or (4) crude oil, unfinished oils, or 
finished products which are transported into the 
United States by pipeline, rail, or other means of over- 
land transportation from the country where they were 
produced, which country, in the case of unfinished oils 
or finished products, is also the country of production 
of the erude oil from which they were processed or 
manufactured.”’ 


Sec. 2. (a)(1): 


“Jn Districts I-IV the maximum level of imports 
of crude oil, unfinished oils, and finished products other 
than residual fuel oil to be used as fuel shall be ap- 
proximately the amount equal to the arithmetical 
product, adjusted as provided in this subparagraph, of 
the total demand in these districts as estimated by the 
Bureau of Mines for periods fixed by the Secretary 
of the Interior multiplied by 9 percent. The level so 
determined for an allocation period shall be increased 
or decreased by 9 percent of the amount by which the 
estimated total demand for the allocation period (for 
imports of erude oils and unfinished oils) most recently 
ended fell short of or exceeded the actual total demand 
for that allocation period. Within this maximum 
level, imports of finished products other than residual 
fuel oil to be used as fuel shall not exceed the level 
of imports of such products into these districts during 
the calendar year 1957 and imports of unfinished oils 
shall not exceed 10 percent of the permissible imports 
of crude oil and unfinished oils.’’ 


See. 3. (a): 


‘‘The Secretary of the Interior is hereby authorized 
to issue regulations for the purpose of implementing 
this proclamation. Such regulations shall be consistent 
with the levels established in this proclamation for 
imports of crude oil, unfinished oils, and finished 
products into District I-IV, into District V, and into 
Puerto Rico, and shall provide for a system of alloca- 
tion of the authorized imports of such erude oil, un- 
finished oils and finished products and for the issuance 
of licenses pursuant to such system, with such re- 
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strictions upon the transfer of allocations and licenses 
as may be deemed appropriate to further the pur- 
poses of this proclamation.”’ 


Sec. 3. (b) (1): 


“«With respect to the allocations of imports of erude 
oil and unfinished oils into District I-IV, and into 
District V, such regulations shall provide, to the ex- 
tent possible, for a fair and equitable distribution 
among persons having refinery capacity in these dis- 
tricts in relation to refinery inputs (excluding inputs 
of crude oil or unfinished oils imported pursuant to 
clause (4) of paragraph (a) of section 1) during an 
appropriate period or periods selected by the Secretary 
and may provide for distribution in such manner as to 
avoid drastic reductions below the last allocations 
under the Voluntary Oil Import Program.”’ 


3. Oil Import Regulation 1, March 13, 1959, 32A C.F.R. 
ch. X, as revised and amended through June 21, 1961, 
26 Fed. Reg. 539. 


See. 4. (a): 


‘«To be eligible for an allocation of imports of crude 
oil and unfinished oils in Districts I-IV or in District 
V, a person must (1) have refinery capacity in the 
respective districts and (2) in respect of the allocation 
period July 1, 1959 through December 31, 1959, and 
each successive allocation period thereafter have had 
refinery inputs in the respective districts for the year 
ending three months prior to the beginning of the 
allocation period for which the allocation is requested.’’ 


See. 7. (a): 


‘When an allocation has been made to a person 
under this regulation, the Administrator shall, upon 
application in such form as he may prescribe, issue a 
license or licenses based on the allocation, specifying 
the amount of crude oil and unfinished oils or finished 
produets which may be imported, the period of time 
such licenses shall be in effect, and the districts (Dis- 
tricts I-IV, District V, or Puerto Rico) into which the 
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importation may be made. The Administrator may 
amend such licenses.’? 


See. 10. (a): 


‘‘The quantity of imports of crude oil and unfinished 
oils determined to be available for allocation in Dis- 
tricts I-IV for the allocation period July 1, 1961 
through December 31, 1961 shall be allocated by the 
Administrator among eligible applicants as provided 
in paragraphs (b) and (c) of this section.’ 


(b) : 


“Except as provided in paragraph (c) of this sec- 
tion, each eligible applicant shall receive an allocation 
based on refinery inputs for the year ending March 31, 
1961 and computed according to the following schedule: 


Average B/D Input Percent of Input 


0 10,000 
10 20,000 
20 30,000 
30 60,000 
60 100,000 

100 150,000 
150 200,000 
200 300,000 
300,000 plus 


c): 


“Tf an eligible applicant has been importing crude 
oil pursuant to an allocation under the Voluntary Oil 
Import Program and if an allocation computed under 
paragraph (hb) of this section would be less than 70 
percent of the applicant’s last allocation of imports of 
crude oil under the Voluntary Oil Import Program, 
the applicant shall nevertheless receive an allocation 
under this section equal to 70 percent of his last 
allocation of imports of crude oil under the Voluntary 
Oil Import Program.’? 
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See. 17: 


(a) ‘‘Each person who imports crude oil or un- 
finished oils under a license issued pursuant to an 
allocation made under sections 10, 11, 15 of this 
regulation must process the oils so imported in his 
own refinery, except that foreign crude oil may be 
exchanged for either domestic crude oil or domestic 
unfinished oils and foreign unfinished oils may be ex- 
changed for either domestic unfinished oils or domestic 
crude oil for processing in such refinery if: 


(1) if the exchange is not otherwise unlawful ; 


(2) the exchange is effected on a current basis— 
that is, not more than ninety days elapse be- 
tween the delivery of foreign and domestic 
oil under the exchange agreement; and 


(3) the proposed exchange agreement is reported 
to the Administrator before it is acted upon. 


(b) All exchanges must be on an oil-for-oil basis and 
any exchange involving adjustments, settlements, or 
accounting on a monetary basis is not permissible and 
will not be approved by the Administrator.’’ 


Sec. 22. (d): 


“¢ ‘Districts I-IV’ means the District of Columbia 
and all of the States of the United States except those 
States within District V;’’ 


Sec. 22. (e): 
<< District V’ means the States of Arizona, Nevada, 
California, Oregon, Washington, Alaska, and Hawaii;”’ 
Federal Rules of Civil Procedure 
Rule 24(a) (2): 


‘‘when the representation of the applicant’s interest 
by existing parties is or may be inadequate and the 
applicant is or may be bound by a judgment in the 
action ;’’ 
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Rule 24(b) (2): 


‘When an applicant’s claim or defense and the main 
action have a question of law or fact incommon. When 
a party to an action relies for ground of claim or 
defense upon any statute or executive order _ad- 
ministered by a federal or state governmental officer 
or agency or upon any regulation, order, requirement, 
or agreement issued or made pursuant to the statute 
or executive order, the officer or agency upon timely 
application may be permitted to intervene in the action. 
In exercising its discretion the court shall consider 
whether the intervention will unduly delay or prejudice 
the adjudication of the rights of the original parties.”’ 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee Standard Oil Company 
(New Jersey), the questions presented by this appeal 
are as follows: 


1. Whether the District Court correctly held, in a 
suit challenging the legality of administrative action, 
that appellant, a competitor of the plaintiff, was not 
entitled under Federal Rule 24 (a)(2) to intervene 
as of right on the side of the Government, when appel- 
lant conceded that no judgment in that suit could be 
res judicata as to it and failed to show that any judg- 
ment in the suit would inevitably have an adverse eco- 
nomic effect upon it. 


2. Whether the District Court correctly held, in a 


suit challenging the legality of administrative action, 
that appellant, who wishes to contend for precisely the 
same result as that urged by Government counsel, was 
not entitled to intervene as of right under Federal 
Rule 24 (a)(2) because the representation of its in- 
terest by the Government is adequate. 


3. Whether the District Court’s denial of interven- 
tion to a proposed intervenor, who was merely one of 
more than a hundred persons with a similar economic 
interest in the challenged administrative action, was, 
in the circumstances of this case, an abuse of dis- 
cretion. 


SUBJECT INDEX 


Counterstatement of the Case 
Summary of Argument 


J. Atlantic is not entitled to intervene as a matter of right .. 


A. The District Court correctly found that Atlantic failed 
to show that it will be or may be bound by a judgment 
in this case 


B. The District Court correctly found that Atlantic failed 
to show that it was or might be inadequately represented 
by the Government in this case 


IL. The District Court correctly denied Atlantic’s motion for 
permissive intervention 
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Srewart L, Upaty, Secretary of the Interior, 
J. CorpELL Moors, Administrator, Oil Import 
Administration, Department of the Interior, 
Appellees. 


APPEAL FROM AN ORDEE OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
STANDARD OIL COMPANY (NEW JERSEY) 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by Atlantic Refining Company 
from a denial by the District Court of its application 
to intervene (J.A. 49-50), under Federal Rules 24 
(a) (2) and 24 (b) (2), as a party defendant in Stand- 
ard Oil Company (New Jersey) v. Udall (Civ. No. 
2496-61). The order of the District Court denying 
the application, entered on November 1, 1961, found 
that Atlantic met neither the ‘‘bound” nor the ‘‘in- 
adequate representation”’ requirements of Rule 24 (a) 
(2), and that permissive intervention under Rule 24 


2 


(b) (2) should be denied in the exercise of the Court’s 
discretion. (J.-A. 137-138) 


The case in which Atlantic sought intervention is 
a suit brought by Standard Oil Company (New Jersey) 
(hereafter ‘‘Jersey’’), on August 2, 1961, against the 
Secretary of the Interior and the Oil Import Ad- 
ministrator. The complaint in that suit (J.A. 2-11) 
challenges the validity of Section 10(b) of Oil Import 
Regulation No. 1, as amended, promulgated by the 
defendants in purported exercise of authority dele- 
gated to them by Presidential Proclamation No. 3279, 
as amended. That complaint asserts that Section 10(b) 
of that regulation, which will be described below, 
transcends the limits of the delegation which is the 
sole source of defendants’ authority in this matter. 
(J.A. 9) 


In order to understand the nature of Jersey’s chal- 
lenge to Section 10(b) of Oil Import Regulation No. 
1, as amended, a brief description of the terms of that 
regulation, and of the Presidential Proclamation pur- 
suant to which it was purportedly promulgated, is 
necessary. 

On March 10, 1959, Presidential Proclamation No. 
3279 was issued, proclaiming the Mandatory Oil Im- 
port Program. That proclamation provided that the 
level of crude oil imports in Districts I-IV (east of 
the Rockies) should be approximately 9 percent of the 
total demand for oil in those districts. It directed the 
defendant Secretary of the Interior to issue regulations 
allocating among refiners the right to import portions 
of this total, which regulations: 

“shall provide to the extent possible for a fair 
and equitable distribution among persons having 
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refinery capacity * * * in relation to refinery inputs 
* * * during an appropriate period or periods 
selected by the Secretary and may provide for 
distribution in such manner as to avoid drastic 
reductions below the last allocations under the 
Voluntary Oil Import Program.” (J.A. 3-4) 


Defendants thereupon promulgated Oil Import Reg- 
ulation No. 1, purporting to make allocations in accord- 
ance with this directive. (J.A. 4) 


Section 10(b) of this regulation provides that each 
refiner in Districts I through IV shall be entitled to 
an import quota equal to a certain percentage of its 
refinery inputs. Under this section the percentage of 
refinery inputs taken as the measure is, however, not 
a constant and nondiscriminatory one for all refiners, 
but varies drastically among refiners by reason of a 
so-called ‘sliding scale’? which causes the percentage 
of refinery inputs allocated to refiners who have larger 
inputs to be drastically lower than the percentage of 
refinery inputs allocated to other refiners who have 
smaller inputs. This discrimination is accomplished 
by means of the following table (J.A.5): 


Average Barrels 
Per Day Input Percent of Input 
lect err OE 


0- 10,000 
10- 20,000 
20- 30,000 
30- 60,000 
60-100,000 

100-150,000 
150-200,000 
200-300,000 
300,000 plus 
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Because of the drastic penalties which Section 10(b) 
imposes upon size, Jersey under that section is en- 
titled to receive an allocation of only 4.7 percent of its 
refinery inputs.’ If Section 10(b) was not thus dis- 
criminatory, Jersey would, assuming Oil Import Reg- 
ulation No. 1 otherwise remained the same, receive 
under that section an allocation of 7.0 percent of its re- 
finery inputs, and every other refiner whose alloca- 
tion was computed under that section would receive 
the same percentage of its inputs. (J.A. 6-9, 41-44) 


Oil Import Regulation No. 1, as amended, also con- 
tains a provision authorizing each refiner in Districts 
I through IV to import an amount of crude oil equal 
to 70 percent of its last allocation under the Voluntary 
Oil Import Program.? (J.A. 5) Under the scheme 
of the regulation every refiner in Districts I through 
IV is entitled to the higher of the two allocation figures 


computed as to it by application of Sections 10(b) 
and 10(c). (Ibid.) Thus, a refiner who had no allo- 
cation under the Voluntary Oil Import Program, and 
accordingly would be entitled to no quota under Sec- 
tion 10(e), receives a quota computed under Section 
10(b), and conversely, a refiner such as Atlantic, whose 
last allocation under the Voluntary Program was a 


1As we shall explain below, Jersey, because Section 10(b) 
discriminates greatly against it, at the present time receives its 
allocation under a different section of the regulation. That allo- 
cation amounts to only 5.3 percent of its refinery inputs. (J.A. 6) 


2This Program was established on July 29, 1957, by the Presi- 
dent, the Secretary of the Interior and the Director of Defense 
Mobilization. Under it import quotas were fixed and importers 
were requested voluntarily to comply with such quotas. (J.A. 4) 
Only approximately 40 of the 130 odd refiners now receiving 
allocations under Oil Import Regulation No. 1 received allocations 
under the Voluntary Program. 
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very high percentage of its refinery inputs, receives 
an allocation under Section 10(c) substantially higher 
than 11.1 percent of its refinery inputs, the highest 
possible percentage under Section 10(b).* 


In the proceeding in which Atlantic seeks to inter- 
vene, Jersey is attacking only Section 10(b) of the 
regulation. Because the sliding scale aspect of Sec- 
tion 10(b) penalizes Jersey to such a great extent, 
under the present regulation it is entitled to a higher 
allocation under Section 10(c) than under Section 
10(b), and therefore now receives its allocation under 
Section 10(e). Jersey is nevertheless directly injured 
by the discrimination embodied in Section 10(b) be- 
cause, as Atlantic itself recognizes (Br. p. 7), if that 
discrimination were to be declared unlawful Jersey 
would necessarily and inevitably receive a higher allo- 
eation under any valid system which could replace it.‘ 


As we shall point out more fully in our argument, 
no judgment in the case in which Atlantic seeks to 
intervene would itself change, or necessarily result in 
a change in, the amount of Atlantic’s allocation, as it 
would necessarily change that of Jersey. Moreover, 


3 Atlantic’s allocation under Section 10(c) amounts to no less 
than 18.2 percent of its refinery inputs. This percentage is more 
than three times as great as the percentage of its refinery inputs 
presently allocated to Jersey, and substantially greater than any 
percentage of refinery inputs which Jersey could conceivably re- 
ceive even if it is successful in this litigation. 


4The possible methods of allocation set forth in Jersey’s com- 
plaint (J.A. 6-7) are, of course, illustrative rather than exhaustive, 
since the defendants would be free, in the event of a judgment 
adverse to them in this proceeding, to adopt not merely either 
of these methods but any other method which did not have the 
vice of the present Section 10(b). 
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if the allocation system which the defendants were to 
adopt as a result of any judgment did change Atlantic’s 
allocation, there is no basis for concluding that that 
change would not be in the direction of an increase 
rather than a decrease in that allocation. 


Defendants have not yet answered Jersey’s com- 
plaint. Rather, they filed, on September 8, 1961, a 
motion to dismiss or, in the alternative, for summary 
judgment. (J.A. 11) That motion was argued before 
the District Court on December 15, 1961, and denied 
by that Court on that date on the ground that Jersey’s 
challenge to the regulation raised disputed issues of 
fact which were not appropriate for summary disposi- 
tion’ 


On October 9, 1961, Atlantic filed its motion to in- 
tervene in the District Court, attaching a proposed an- 
swer to Jersey’s complaint and a motion for summary 
judgment with supporting brief. (J.A. 49-72) Al- 
though Atlantic conceded that the result for which it 
wished to contend—an upholding of the regulation in 
its present form—was identical to the result already 
being urged by defendants, it asserted that the defense 
which it sought to raise was ‘‘entirely different’? from 
the defenses advanced by defendants. (Br. p.13) At- 
lantic’s proposed defense was, in substance, that Sec- 
tion 10(b) of the regulation was a valid exercise of the 
authority delegated to defendants because it, considered 
together with Section 10(c), resulted in a disposition 
of the total allocation in a way ‘‘which closely approxi- 


5 Atlantic was permitted by the Court to file a brief amicus 
curiae in support of defendants’ motion for summary judgment. 
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mates a pattern achieved in response to competitive 
forces”.* (Br. p. 13; J.A. 54) 


Believing that the participation of Atlantic in their 
dispute would inevitably tend to confuse, delay and 
prejudice the adjudication of that dispute by the Dis- 
trict Court, Jersey and Government counsel both op- 
posed Atlantic’s application. (J.A. 73) On November 
1, 1961, the District Court entered an order denying 
the application. (J.A. 137-138) It is from this order 
that Atlantic has appealed to this Court. 


SUMMARY OF ARGUMENT 


The District Court correctly held that Atlantic was 
not entitled to intervene as of right under Rule 24 
(a)(2) of the Federal Rules of Civil Procedure be- 
cause it does not meet the requirements of that rule; 
Atlantic failed to show that it will or may be ‘‘bound”’ 
by a judgment in this action and also failed to show 
that the representation of its interest by the Govern- 
ment is or may be inadequate. 


Concededly no judgment in this case could be res 
judicata as to Atlantic. And even assuming that an 
applicant for intervention could meet the ‘“‘bound”’ re- 
quirement by showing merely that he will necessarily 
be adversely economically affected by a judgment in 
the proceeding in which intervention is sought, At- 
lantic has made no such showing. Its position is, there- 
fore, altogether different from that of the intervenor 
appellants in Textile Workers Union, C.I.O. v. Allen- 


6 We will show below that Atlantic’s proposed defense in fact 
is by no means ‘‘entirely different’? from the Government’s de- 
fenses, and that if it were that fact in itself would establish that 
‘Atlantic’s application to intervene was properly denied. 
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dale Co., 96 U.S. App. D.C. 401, 226 F. 2d 765 (1955), 
upon which Atlantic places almost its sole reliance. 


Atlantic has done no more than allege apprehensions 
as to the possible effects of a judgment that are not 
certain and inevitable but, on the contrary, wholly 
speculative. A judgment for Jersey would not compel 
the defendants to change Atlantic’s allocation in any 
respect. If they were to change that allocation sub- 
sequent to such a judgment, the change might well be 
to Atlantic’s benefit rather than to its detriment. 


In any event, the Supreme Court has recently held 
that a showing even of inevitable adverse economic 
consequences is insufficient to meet the ‘‘bound’’ re- 
quirement of Rule 24 (a)(2). Sam Fox Publishing 
Co. v. United States, 366 U.S. 683 (1961). 


Atlantic concedes that it cannot show inadequate rep- 
resentation by Government counsel in this proceeding 


unless it intends to raise a defense not presented by 
Government counsel. Its claim that the defense which 
it seeks to assert will not be raised absent its interven- 
tion must be rejected because (1) the present posture 
of this case is such that there has been no occasion 
for Government counsel yet to raise such a factual 
defense, and (2) Government counsel have already 
adverted to that defense and there is every indication 
that they will formally raise it at the appropriate time, 
particularly in view of the ruling of the District Court 
that the dispute between Jersey and defendants raises 
controverted issues of fact. 


If Atlantic did in fact have a defense not relied 
upon by counsel for the defendants, that circumstance 
alone would have justified denial of its application to 
intervene. An administrative regulation can be sus- 
tained on review only on the basis of grounds actually 
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relied upon by the administrators in promulgating the 
regulation. S.E.C. v. Chenery Corporation, 318 U.S. 
80 (1943). It must be assumed that any grounds not 
urged by counsel for the defendants in support of the 
challenged action were not in fact relied upon in the 
promulgation of that action. It would therefore, be 
futile to permit Atlantic to participate in this pro- 
ceeding for the purpose of urging grounds which, as a 
matter of law, could not justify the Court in sustain- 
ing the challenged action. 


The District Court committed no abuse of discretion, 
and indeed was correct, in denying Atlantic’s ap- 
plication for permissive intervention. The facts that 
required denial of Atlantic’s application to intervene 
as of right also supported this action. Further, At- 
lantie has no special interest in this proceeding not 
shared by more than 130 other refiners, and the par- 


ticipation of it and possibly of others would intro- 
duce unnecessary and unwarranted complexity and 
confusion into the controversy and would inevitably 
delay and prejudice the adjudication of the rights 
of Jersey and the defendants. 


ARGUMENT 


L ATLANTIC IS NOT ENTITLED TO INTERVENE AS A MATTER 
OF RIGHT 


A. The District Court correctly found that Atlantic failed to 
show that it will be or may be bound by a judgment in 
this case 

The District Court properly held that Atlantic’s 
claim that it was entitled to intervene as of right 
under Rule 24 (a) (2) must fail because it did not show, 
as required by that rule, that it would or might be 

“bound”? by a judgment in the suit in which it seeks 

intervention. 
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Atlantic recognizes that normally the test of whether 
a would-be intervenor will or may be ‘‘bound”’, within 
the meaning of Rule 24 (a) (b), by a judgment depends 
upon whether that judgment will or may be res 
judicata as to him, and concedes that it does not meet 
the requirement of the rule as so interpreted. (Br. pp. 
20-21) It urges, however, that in cases ‘“‘seeking to 
test the validity of administrative orders regulating 
competitive relationships’’, the test is a far broader 
one, namely, whether a judgment in favor of the party 
whose position the proposed intervenor wishes to op- 
pose will necessarily have a substantial adverse eco- 
nomic effect on the proposed intervenor. (Br. p. 17) 
In support of this position, Atlantic relies almost 
solely upon Teztile Workers Union, C.I.0. v. Allendale 
Co., 96 U.S. App. D.C. 401, 226 F. 2d 765 (1955), a 
four-to-three decision by this Court sitting en banc. 


7 Atlantic also cites in support of this proposition Wolpe v. 
Poretsky, 79 U.S. App. D.C. 141, 144 F. 2d 505, cert. denied, 
323 U.S. 777 (1944). Nothing in that case, however, suggests 
that the term “‘bound’’ in Rule 24 (a)(2) has other than a res 
judicata significance. There the appellant-intervenors were prop- 
erty owners seeking intervention in a suit wherein a judgment 
had been entered declaring a zoning order unlawful and enjoining 
enforcement of that order. The defendant zoning commission had 
concluded not to appeal the judgment, and intervention was 
sought for the purpose of prosecuting an appeal. The Court 
pointed out that under the District of Columbia Code adjoining 
property owners had a statutory right of action to enforce a zon- 
ing order, and that a judgment declaring the zoning order void 
‘‘would bind adjoining property owners to the extent of taking 
away their statutory right to an independent action based on the 
order.”’ 79 U.S. App. D.C. at p. 148, 144 F. 2d at p. 507. The 
Court thus held in substance that any decision declaring the zon- 
ing order invalid would be res judicata as to adjoining property 
owners, in that it would altogether deprive them of a right to 
re-litigate the question of the validity of that order in another 
proceeding. 
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The Teztile Workers decision represents as broad a 
view as any we have discovered as to the scope of the 
“hound”? requirement of Rule 24 (a) (2), and we be- 
lieve that its reasoning requires reexamination in the 
light of an intervening decision of the Supreme Court. 
Even assuming, however, that Teztile Workers is still 
authoritative law in this Cireuit, it does not sustain 
Atlantic’s appeal because Atlantic’s situation is, as 
the Court below recognized, altogether different from 
that of the persons granted intervention in Teztile 
Workers. 


In Textile Workers the plaintiff corporation was 
attacking a minimum wage regulation that the Secre- 
tary of Labor had promulgated under the Walsh- 
Healey Act. The intervenors were (a) a labor union 
representing the employees of the plaintiff and (b) a 
competitor of plaintiff. Four members of this Court 
took the view that because a judgment for the plaintiff 
in that litigation would directly and inevitably ad- 
versely affect the wage level of the labor union’s mem- 
bers and because it also would necessarily subject the 
competitor to the competition of one able to pay wages 
lower than the competitor was required to pay by law, 
the intervenors would or might be ‘‘bound’’ by such a 
judgment. 


Atlantic concedes, as it must, that a declaration by 
the District Court of the kind sought by Jersey here, 
i.e., that the sliding seale formula embodied in Section 
10(b) of Oil Import Regulation No. 1 is invalid, 
would, unlike the situation in Textile Workers, not 
directly and inevitably affect the amount of erude oil 
which Atlantic is entitled to receive under that regu- 
lation. (Br. p.7) It attempts nevertheless to satisfy 
the “bound”? requirement by pointing out that if 
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Jersey should prevail (1) it is possible that the Secre- 
tary will voluntarily and in his own discretion decide 
to change not only the part of the regulation held 
invalid but also, and perhaps to Atlantic’s detriment, 
the entirely different part of the regulation under 
which Atlantic receives and, absent such a change, 
would continue to receive, its allocation, and (2) that 
even if this does not happen and Atlantic continues to 
receive the same allocation, its competitive position 
may be affected by the fact that some of its competitors 
will under any new regulation promulgated by the 
Secretary receive allocations different from those 
which they now receive. 


It is apparent that Atlantic, unlike the intervenors 
in Tertile Workers, cannot show any direct and in- 
evitable adverse effect from any judgment rendered 
here, but can do no more than allege apprehensions as 
to the possible effects of a judgment that are not cer- 
tain and inevitable but on the contrary wholly specu- 
lative. There is no reason whatsoever now to assume 
that a judgment invalidating Section 10(b) of the 
regulation would cause the Secretary to change not 
only that provision but also Section 10(c), under 
which Atlantie now receives and under which it wishes 
in the future to receive its allocation. If the Secre- 
tary does not change Section 10(c), Atlantic will con- 
tinue to receive an allocation equal to 70 percent of its 
last allocation under the Voluntary Import Program 
(which is approximately 18.2 percent of its refinery 
inputs, a far higher percentage of inputs than that 
which plaintiff could receive on any conceivable new 
basis of allocation). If the Secretary does choose in 
his discretion to change that section, it may be that 
the change would be one which increased, rather than 


13 


decreased, the percentage of historical imports allowed 
historical importers, and thus, far from operating to 
Atlantie’s inevitable detriment, would actually be to 
its benefit.» And if the Secretary decided in his dis- 
cretion to change the historical ‘‘floor’’ of Section 
10(ec), and if he did so by lowering rather than raising 
that ‘floor’, even this doubly hypothetical action 
would not preclude Atlantic from thereafter press- 
ing whatever rights it may have, since it would 
be altogether free to challenge that action in the 
Courts. 


Nor does the fact that the result of a judgment for 
Jersey would be that import quotas might be allotted, 
as among some of Atlantic’s competitors, in a way 
different from that in which they are now allotted 
place Atlantic in a position in any way comparable to 
that of the competitor intervenor in the Teztile 
Workers case. Because any judgment for Jersey here 
would not require the Secretary to adopt as to At- 
lantie’s competitors any particular method of alloca- 
tion, there is not here, as there was in Teztile Workers, 
any rational basis for concluding that the effect of 
such a judgment would be necessarily economically 
detrimental rather than beneficial to Atlantic. A judg- 
ment for Jersey in this case would not require any 
change in the total allocation received by Atlantic’s 
competitors as a group, but only a change in the method 


8 Atlantic asserts (Br. p. 26) that ‘‘there is no practical pos- 
sibility’? that the percentage of historical imports would be in- 
creased as a result of this litigation. No facts are stated in support 
of this assertion, and no such facts exist. There is nothing in the 
Presidential Proclamation which prevents the defendants from 
using an historical floor of more than 70 percent, and indeed 
that floor has been as high as 80 percent in the past, and could 
well be again in the future. 
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of division of that total allocation among those com- 
petitors. It would be altogether speculative to assume 
that Atlantic would or could be substantially injured 
by a mere change in the method of division among 
those competitors when the total allocation to those 
competitors as a group remains unchanged. And it is 
important to recognize, as is pointed out above, that 
if the Secretary in his discretion decided to change 
Section 10(c) of the regulation subsequent to decision 
of this case, under a new regulation Atlantic’s quota 
might itself be proportionately or more than propor- 
tionately increased as compared with any increase re- 
ceived by Jersey or other particular competitors of 
Atlantic. No judgment in this case could foreclose the 
Secretary from adopting a method of allocation which 
had this result. If he did so Atlantic, on its own show- 
ing, could have no cause for complaint; and if he did 
not Atlantic would be entirely free, so far as any judg- 
ment which could be rendered here is concerned, to 
challenge his action in the courts. 


Because, therefore, there is no basis upon which it 
ean be reasonably concluded that a judgment for 
Jersey in this case would inevitably result in economic 
detriment to Atlantic, the considerations which led this 
Court to permit intervention in Textile Workers have 
no application here.® 


* Atlantic rather faintly suggests that it meets the require- 
ments of Rule 24 (a)(2) even if it can merely show that it is 
possible that it would be economically affected by the disposition 
of this case in favor of Jersey. Neither Textile Workers nor any 
other authority provides any support for such a contention. Textile 
Workers and Kozak v. Wells, also cited by Atlantic, relaxed the 
normal res judicata meaning of the term ‘‘bound’’ only in a 
context where inevitable economic detriment was convincingly 
demonstrated. 
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Quite apart from this controlling distinction, At- 
lantic’s reliance upon the Textile Workers case is, we 
believe, misplaced in view of the more recent teaching 
as to the meaning of the ‘“‘bound’’ requirement of 
Rule 24 (a)(2) enunciated by the Supreme Court in 
Sam Fox Publishing Co. v. United States, 366 U.S. 
683 (1961). At the time of the Textile Workers de- 
cision, and indeed until the Supreme Court’s decision 
in Sam Foz, there had been disagreement among the 
lower Federal courts as to whether the ‘‘bound”’ test 
was met if the moving parties could show merely a 
“real economic stake’’ in the outcome of the litigation 
or whether the requirement of the rule could be met 
only by a showing of the moving party that any judg- 
ment would operate as a binding legal determination 
of his rights. In Teztile Workers a four-man ma- 
jority of this Court adopted the former view, and in 
doing so either ignored or distinguished decisions such 
as Sutphen Estates v. United States, 342 U.S. 19 
(1951), and Jewell Ridge Coal Corp. v. Local No. 
6167, 3 F.R.D. 251 (W.D. Va. 1943), which appeared 
to hold that the existence of such an economic stake 
did not in itself bring a moving party within the mean- 
ing of Rule 24 (a) (2). 


In Sam Fox, however, the Supreme Court recog- 
nized that intervenor appellants’ economic interest 
would necessarily be affected by any decision reached 
in the proceeding in which they sought to intervene, 
but rejected the contention that for this reason inter- 
vention could be had as of right, citing with approval 
Sutphen Estates, supra, and J ewell Ridge Coal Corp., 
supra. We believe that Sam For thus requires rejec- 
tion of any contention that a showing of adverse prac- 
tical consequences resulting from a judgment is ipso 
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facto equivalent to a showing that the person affected 
is ‘‘bound’’ within the meaning of Rule 24 (a) (2). 


Atlantic urges that the Sam Foz decision is relevant 
only in an antitrust context, stating that the case 
“‘merely held that the antitrust statutes provided 
separate remedies for private and public wrongs * * *.’’ 
(Br. p. 17) This purported distinction is without 
merit. The Court’s discussion of remedies in Sam Fox 
is plainly designed to demonstrate that no judgment 
in a government antitrust suit would be res judicata 
as to strangers to that suit, and that for this reason 
those strangers would not be ‘‘bound”’ by such a judg- 
ment. Further, in holding that a showing of adverse 
practical consequences did not satisfy the ‘‘bound’’ 
requirement of Rule 24 (a) (2), the Court did not in 
any way restrict itself to antitrust litigation, but 
rather stated broadly (366 U.S. at 694): 


“‘TI]t is abundantly clear that [an adverse effect 
on the proposed intervenor] * * * is not at all the 
equivalent of being legally bound, which is what 
must be made out before a party may intervene 
as of right.’? (Emphasis added.) 


Because, therefore, Atlantic concedes that no judg- 
ment as to the present parties to this case can be res 
judicata as to it, and because it has not even been able 
to show that a judgment in favor of Jersey would 
necessarily have a detrimental economic effect on it, 
Atlantic fails to meet the ‘‘bound’’ requirement of 
Rule 24 (a) (2) and is accordingly not entitled to inter- 
vention as of right. 
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B. The District Court correctly found that Atlantic failed to 
show that it was or might be inadequately represented 
by the Government in this case 

Even if Atlantic had been able to establish to the 

satisfaction of the District Court that it met the 
“‘bound’’ requirement of Rule 24 (a)(2), that Court 
would still have been required to deny Atlantic’s appli- 
cation to intervene as of right because of Atlantic’s 
failure to show inadequate representation by Govern- 
ment counsel appearing for defendants, since these 
two requirements of Rule 24 (a)(2) are cumulative 
and not alternative. 


The heart of Atlantic’s claim that it is inadequately 
represented in this proceeding, despite the fact that 
the defendants are vigorously contending for precisely 
the result which it also seeks, lies in its contention that 
the defendants are defending the validity of the chal- 


lenged regulation on an incorrect ground and that 
Atlantic wishes to present ‘‘defenses which will not 
be presented unless Atlantic is allowed to intervene.” 
(Br. p. 30) Atlantic expressly concedes that were this 
not the ease, its application for intervention would be 
without merit, stating that (Br. p. 31): 


“An applicant for intervention in this case must 
demonstrate not only a direct economic interest, 
but must raise, as Atlantic has done, a substantial 
claim or defense not theretofore presented by the 
existing parties.” 


We believe that judged by its own statement of the 
showing which it must make in order to establish in- 
adequacy of representation, Atlantic has failed to 
meet this requirement of Rule 24 (a)(2). We shall 
show below that there is no indication whatever that 
the defense which Atlantic wishes to assert in this 
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proceeding ‘‘will not be presented unless Atlantic is 
allowed to intervene,’’ that on the contrary the de- 
fendants have already shown a clear intent to rely upon 
this defense, and indeed that issue has already been 
joined with respect to it. We shall also show that 
Atlantic’s argument is directly self-defeating since if 
the defense which it wishes to assert in support of de- 
fendants’ regulation is not the basis upon which the 
defendants themselves rely as justification for the 
challenged action that defense could not, under estab- 
lished principles of law, be utilized to establish the 
validity of the defendants’ action, and accordingly no 
conceivable purpose would be served by permitting 
Atlantic to intervene to urge it. 


In order properly to evaluate Atlantic’s claim that 
absent its intervention the defense which it wishes to 
assert to the challenge to the Secretary’s regulation 


will not be placed before the District Court, it is help- 
ful to keep in mind the nature of that defense and the 
present posture of the proceeding in which Atlantic 
is seeking to intervene. 


The defense which Atlantic seeks to interpose is that 
the sliding scale formula which plaintiff challenges, 
taken in combination with the ‘‘historical floor’? em- 
bodied in Section 10(c) of Oil Import Regulation No. 
1, ‘‘results in a disposition which closely approximates 
a pattern achieved in response to competitive forces”’ 
and for this reason is ‘‘fair and equitable among re- 
finers in relation to refinery inputs’. (Br. p. 13; J.A. 
54) Itis apparent that a defense of this nature raises 
a genuine, material, and indeed fundamental question 
of fact, t.e., whether the challenged regulation taken 
in combination with the ‘“‘historical floor”’ does in fact 
“result in a disposition which closely approximates 
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a pattern achieved in response to competitive forces.”’ 
We believe that when this case goes to trial it will be- 
come abundantly clear that this question of fact must 
be answered in the negative. Be that as it may, so 
far as this appeal is concerned, the important thing is 
that Atlantie’s proposed defense undeniably presents 
a factual dispute, and thus could not be upheld on sum- 
mary judgment. 


The defendants in the proceeding in which Atlantic 
seeks to intervene and present this defense have not 
yet even answered the complaint. Rather, as stated 
above, they filed a motion for summary judgment 
asserting that there were no material issues of fact in 
dispute between the parties. Since they could have 
prevailed on their motion only by demonstrating that 
on the undisputed facts Jersey had shown no right to 
the relief which it sceks, it would have been surprising 
if in that motion, and in the papers in support thereof, 
the defendants had formally interposed a defense of 
the kind that Atlantic wishes to press. Had they not 
done so, that fact would in no way support any assump- 
tion that if the summary judgment motion was de- 
nied—an eventuality which has now occurred—they 
would not thereafter directly raise and press that 
defense, in their answer or at trial. 


That the defendants will raise at the appropriate 
time a factual defense of the kind that Atlantic pur- 
ports to believe will not be made absent its participa- 
tion is strongly indicated by the affidavit of defendant 
Udall which accompanied the motion for summary 
judgment filed by the defendants in the court below. 
In that affidavit the Secretary asserts that under the 
Presidential Proclamation which established the 
Mandatory Oil Import Program it is his ‘‘obligation 
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to make allocations in such a manner that no group 
of refiners would acquire an undue competitive ad- 
vantage as a result of allocations.’”’ (J.A. 35) (Em- 
phasis added.) This position is in substance identical 
to that which Atlantic seeks to intervene in order to 
assert—that the sliding scale is necessary to prevent 
the Mandatory Oil Import Program from distorting 
pre-existing competitive relationships. Jersey pointed 
out in its Points and Authorities in opposition to 
defendants’ summary judgment motion that this posi- 
tion raised disputed factual questions which require 
trial. and the District Court, by denying defendants’ 
motion on December 15, 1961, indicated an acceptance 
of this position. Thus the defense which Atlantic 
wishes to assert is, to the extent appropriate at this 
stage of the proceedings, already clearly in issue with- 
out the necessity of any intervention by Atlantic. 


Accordingly, we submit that Atlantic has not made 
what it itself states to be an indispensable condition 
precedent to its intervention—a showing that it is 
apparent that the defense which it wishes to assert will 
not be raised absent its participation in the proceeding. 


Assuming arguendo, however, that Atlantic is cor- 
rect in its assertion that the defendant Secretary and 
Oil Import Administrator have not defended, and will 
not defend, their regulation on the basis upon which 
Atlantie wishes to defend it, that fact would not only 
be of no help to Atlantic here but indeed would itself 
establish the impropriety of permitting Atlantic’s 
intervention. That this is so follows from one of the 
fundamental tenets governing judicial review of chal- 
lenged administrative action, viz: ‘‘The grounds upon 
which an administrative order must be judged are 
those upon which the record discloses that its action 
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was based.”? S.E.C. v. Chenery Corporation, 318 U.S. 
80, 87 (1943). The applicability of this controlling 
rule to the present situation is clear. Under it the 
administrative order challenged in this case can be 
held valid by the District Court only if the grounds 
offered by the administrators in its defense themselves 
support its validity. It would be an empty exercise 
to permit Atlantic to participate in this proceeding to 
seek to sustain the administrative order on grounds 
other than those upon which the administrator claims 
to have based his action, because the Court could not 
as a matter of law uphold the action on those other 
grounds. And this principle is equally applicable 
whether or not the administrator could have, had he 
chosen to do so, rested his action on those other 
grounds. As pointed out in the Chenery case, supra 
(318 U.S. at p. 94): 


“The Commission’s action cannot be upheld 
merely because findings might have been made and 
considerations disclosed which would justify its 
order as an appropriate safeguard for the inter- 
ests protected by the Act. There must be such a 
responsible finding. [Citation omitted] There 
is no such finding here.” 


Under the Presidential Proclamation it is the de- 
fendants, and not Atlantic, who were charged in the 
first instance with the formulation of a regulation 
authorized by the terms of that Proclamation. Ac- 
cordingly, Chenery demands that the regulation must 
stand or fall on the basis upon which the defendants 
adopted it and upon which they defend its validity. It 
is only against such a ‘responsible finding’’ of the 
defendants—and not on the basis of a rationale for the 
regulation which those responsible for it disavow—that 
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a court would be entitled to measure the validity of the 
regulation. 


Entirely apart from the controlling considerations 
set forth above, we believe that there are additional 
reasons why Atlantic’s plea of inadequate representa- 
tion should be rejected by this Court. The party in 
whose support Atlantic here wishes to intervene is not 
one with merely individual private interests but rather, 
in substance, the Government of the United States, 
charged with representation of the public interest. 
The Supreme Court has recently indicated that there 
should be an extreme reluctance to hold that the United 
States, in proceeding under or defending a govern- 
mental regulatory provision, is not adequately repre- 
senting the interests of those whom the regulation 
benefits. See Sam For Publishing Co. v. United 
States, 366 U.S. 683 (1961). Compare New York v. 


New York Tel. Co., 261 U.S. 312 (1923).% Certainly 
there is no reason for this Court to assume inadequate 
representation of Atlantic by the Government in the 
absence of any ‘‘claim of bad faith or malfeasance on 
the part of the government,” Sam Fox Publishing Co., 
supra, at p. 689, and Atlantic has expressly disavowed 
any such claim. 


Atlantic’s apparent argument that this Court should 
find it to be inadequately represented here because the 
Court found the intervenors in Textile Workers to be 
inadequately represented in that case is wholly without 
merit. Adequacy of representation is a question 
which necessarily turns upon the particular cireum- 


10 Atlantic does not, and in the light of New York Telephone 
Co. could not, argue that the significance of this aspect of the 
Sam Fox decision is limited to an antitrust context. 
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stances of particular cases and a finding of such in- 
adequacy in one case is only remotely relevant in an- 
other case where the factual situation is different. It 
may be noted that in Tertile Workers the Court, in 
finding inadequate representation, relied heavily upon 
the fact that the defendant Secretary of Labor had 
argued that the intervenors could not ‘‘show them- 
selves to be directly affected by the determinations”’ 
challenged in the action. 96 U.S. App. D.C. at p. 404, 
226 F. 2d at p. 768. Here, in contrast, Atlantic can 
point to no similar expression of disinterest in their 
cause on the part of the defendants. 


Il, THE DISTRICT COURT CORRECTLY DENIED ATLANTIC’S 
MOTION FOR PERMISSIVE INTERVENTION 
Atlantic asserts that even if its motion for leave to 
intervene as of right was properly denied, the Court 
below nevertheless erred in refusing to permit Atlantic 


permissively to intervene under Rule 24 (b) (2). 


The disposition of a motion for permissive inter- 
vention is, of course, completely within the sound dis- 
cretion of the District Court. Atlantic has made no 
showing of any circumstances that would justify its 
plea for permissive intervention. The facts (1) that 
there is no reason to assume that any judgment in this 
case will cause injury to Atlantic and (2) that At- 
lantic has no new defense to assert and could not prop- 
erly be heard as to any such new defense, which 
dispose of Atlantic’s plea for intervention as of right, 
are also compelling here. 


There are other sound reasons also that support the 
decision of the District Court with respect to permis- 
sive intervention by Atlantic. Atlantic’s interest in 
this action is not special or unique; its interests are no 


more deeply involved than are those of any of the 
other more than 130 refiners that have been granted 
allocations under Oil Import Regulation No. 1, as 
amended. Some of these refiners are interested in de- 
fending the challenged regulation; others are no doubt 
interested in setting it aside. If the District Court’s 
disposition of Atlantic’s motion is reversed as an abuse 
of that court’s discretion, all of these refiners will be 
similarly entitled to permissive intervention. Several 
of these refiners have already made application to 
intervene (J.A. 75, 77), or to appear as amicus curiae, 
and doubtless others would be quick also to do so once 
the gates were opened wide to them. The consequence 
would be unnecessary and unwarranted complexity 
and confusion—complexity and confusion which could 
only work to the prejudice of the present parties and 
greatly delay the final disposition of their controversy. 


We submit that far from having abused its discre- 
tion in denying Atlantic’s motion for permissive inter- 
vention. the Court below was clearly correct in its 
disposition of that motion. 
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QUESTIONS PRESENTED 


In the opinion of appellees Udall and Moore, the ques- 
tions presented are: 


1. Is a district court order interlocutory and hence not 
appealable without compliance with 28 U.S.C. 1292(b), 
where the order simply denied appellant’s leave to inter- 
vene as a defendant and the action below is still pending, 
untried and incomplete with no final judgment or decision 
terminating the action between plaintiff and the original 
defendants as yet entered by the district court? 

If the preceding question is answered in the affirmative, 
the appeal must be dismissed for want of jurisdiction. If 
this Court, on the other hand, concludes that the order is 
appealable, the following additional questions are pre- 
sented: 


2. Whether the district court correctly held appellant 
not entitled, under Rule 24(a)(2) F.R.C.P., to intervene 


as of right, where, as expressly found by the district court, 
(a) the representation of appellant’s interest by the origi- 
nal defendants is adequate and (b) appellant will not be 
bound by the judgment in the action. 

3. Whether the district court correctly exercised its 
sound discretion in denying permissive intervention to ap- 
pellant, under Rule 24(b)(2) F.R.C.P., where, as expressly 
found by the district court, such intervention, if allowed, 
would probably delay and prejudice the adjudication of the 
rights of the original parties. 
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COURT FOR THE DISTRICT OF COLUMBIA 
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BRIEF FOR APPELLEES UDALL AND MOORE 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from an order of the district court 
denying a motion of appellant, Atlantic Refining Company, 
to intervene as a party defendant in Standard Oil v. Udall 
and Moore (Civil No. 2496-61, D. D.C.). Appellant charac- 
terizes the order denying intervention as “final”? so as to 
enable it to invoke this Court’s jurisdiction over the appeal 
under 28 U.S.C. 1291. But, as we show in Point I below, 
the order is in fact interlocutory and hence not reviewable 
here without compliance with 28 U.S.C. 1292(b). 

The action in which appellant sought to intervene was 


(1) 


2 


brought by appellee Standard Oil of New Jersey to invali- 
date Section 10(b) of the regulations promulgated by the 
Secretary of the Interior under the Mandatory Oil Import 
Program established by Presidential Proclamation 5279, 
which limits imports of petroleum products in the interest 
of the national security. (J.A. 2). The action was insti- 
tuted by the filing by Standard of a ‘‘Complaint for 
Declaratory Judgment and Injunction’ in the district 
court on August 2, 1961, against Seeretary of the Interior 
Udall and against the Oil Import Administrator, a position 
in the Interior Department now held by appellee Moore 
(J.-A. 2). 

Standard’s original complaint contends that Section 
10(b) which allocates among petroleum refiners their re- 
spective shares of the total quantity of crude and un- 
finished oils permitted to be imported for the period from 
July 1 through December 31, 1961, on the basis of a sliding 
seale of percentages of each refiner’s inputs for the year 
ending March 51, 1961, is invalid as unauthorized by the 
Presidential Proclamation.’ Standard Brief, p. 2; J.A. 7-8. 

To wnderstand Standard’s contention as well as the is- 
sues raised here by appellant, it is necessary to under- 
stand exactly how Section 10(b) operates in the context 
of the regulations implementing the Mandatory Oil Import 
Control Program. We now turn, therefore, to an explana- 
tion of the Program, the regulations, and their effect on 
Standard and appellant. 


1 Standard filed a “Supplemental Complaint” in the district court 
on January 3, 1962, challenging the newly amended Section 10(b), 
which prescribes allocations for the period from January 1, 1962 
through June 30, 1962. See infra. pp. 24-25. According to the Sup- 
plemental Complaint, the “essential character and effect of the 
Regulation as described in the original complaint, have not been 
changed by these amendments.” The Supplemental Complaint 
accordingly seeks the same “relief requested in plaintiff's original 
complaint.” 
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A. Toe Manpatory Om ProcraM 


1. Presidential Proclamation. Section 8 of the Trade 
Agreements Extension Act of 1958 (Act of August 20, 
1958, 72 Stat. 678, 19 U.S.C. 1352a) * authorizes the Presi- 
dent to adjust the imports of an article when he determines 
that it is being imported in such quantities as to threaten 
to impair the national security. Accordingly, the Presi- 
dent, on March 10, 1959, issued Proclamation 3279 (24 
F.R. 1781) * (1) finding that adjustments must be made 
in the imports of crude oil, unfinished oils, and finished 
petroleum products so that such imports would not threaten 
to impair the national security by causing discouragement 
of and decrease in domestic oil production, exploration 
and development and (2) proclaiming that after March 
10, 1959, no crude or unfinished oils might be imported 
except under a license issued by the Secretary of the In- 
terior pursuant to an allocation made by him in accord- 
ance with regulations to be issued by him (Sec. 1(a), infra, 
p. 21). 

The Proclamation provides that in Districts I-IV (all of 
the United States east of the Rocky Mountains) the maxi- 
mum level of imports of crude and unfinished oils shall 
be approximately 9% of the total demand in these dis- 
tricts, as estimated by the Bureau of Mines for periods 
fixed by the Seerctary of the Interior (Sec. 2(a) (1), infra, 
pp. 21-22). 

The Proclamation further authorizes the Secretary of 
the Interior to issue implementing regulations, consistent 
with the import levels established in the Proclamation, 
which shall provide for a system of allocation of author- 
ized imports of crude and unfinished oils and the issuance 

2 The pertinent subsections, (b) and (c), of Section 8 are set out 
in the Joint Appendix, pp. 18-19. 

3 Proclamation 3279 has been amended in certain respects by 
Proclamation 3290 (24 F.R. 3527), Proclamation 3328 (24 F.R. 
10133). Proclamation 3386 (24 F.R. 13945), and Proclamation 3389 
(26 F.R. 507). The pertinent provisions of Proclamation 3279 in 
its current amended form are set forth infra, pp. 20-23. 
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of licenses (Sec. 3(a), infra, p. 22). The Proclamation 
provides that with respect to the allocations of imports 
of crude and unfinished oils, 


such regulations shall provide, to the extent possible, 
for a fair and equitable distribution among persons 
having refinery capacity in these districts in relation 
to refinery inputs ... during an appropriate period 
or periods selected by the Secretary and may provide 
for distribution in such manner as to avoid drastic 
reductions below the last allocations under the Volun- 
tary Oil Import Program. 


(See. 3(b) (1), infra, pp. 22-23).4 


The Proclamation authorizes the Secretary of the In- 
terior to establish an Appeals Board, comprised of officials 
of the Departments of the Interior, Defense, and Commerce 
of the rank of Deputy Assistant Secretary or higher, which 
may he empowered, within the limits of the maximum level 
of imports established in Section 2 of the Proclamation, 


to modify, on the grounds of exceptional hardship or error, 
any allocation made to any person under such regulations 
(Sec. 4, 24 Fed. Reg. 1781). 


2. The Oil Import Regulations. On March 13, 1959, the 
Secretary of the Interior issued implementing regulations 
(24 F.R. 1907). These regulations * provide that alloea- 


‘ Prior to the adoption of the Mandatory Program, import quotas 
were established by the Government, but the refiners voluntarily 
adhered to these quotas. The quotas under the so-called “Volun- 
tary Oil Import Program” (Executive Order 10761, dated March 
27, 1958: 23 F.R. 2067), were fixed on the basis of past and antici- 
pated imports. The Voluntary Program, however, proved to be 
inefieetual due to non-compliance and necessitated the Mandatory 
Import Program. 

* The pertinent provisions of Oil Import Regulation I, March 13, 
1959, as revised, amended through June 21, 1961, 26 Fed. Reg. 5396, 
are set forth below, p. 23 to p. 24. Section 10 of the Regulation 
was again amended on December 11, 1961. The pertinent provi- 


sions of new Section 10, as so amended, are also set forth below, 
pp. 24-25. 
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tions of imports of erude and unfinished oils will be made 
for periods of six months, i.e., July 1 through December 31, 
and January 1 through June 30 (See. 3). To be eligible 
for such an allocation in Districts I-IV or in District V 
a person must have refinery capacity in the respective 
districts and must have had refinery inputs for the year 
ending three months prior to the beginning of the par- 
ticular allocation period (Sec. 4(a), Appellant’s brief, p. 38). 

A person seeking an import allocation must file an ap- 
plication with the Administrator, Oil Import Administra- 
tion (established by Section 2 of the regulations) sixty 
days prior to the beginning of the particular allocation 
period (See, 5(a)). When an allocation is made to a person, 
the Administrator issues a license specifying the amount 
of crude and unfinished oils which may be imported dur- 
ing a particular period of time. Such licenses may not be 
sold or transferred (Sec. 7, Appellant’s brief, pp. 38-39). 

Prior to the beginning of each allocation period the Ad- 
ministrator is required to determine, in accordance with 
the limitations imposed by Section 2 of the Proclamation, 
the quantities of imports of crude and unfinished oils which 
are available for allocation (Sec. 9, 32A C.F.R., ch. X). 
After making such a determination the Administrator 
makes an allocation to each cligible applicant for the par- 
ticular allocation period, based on specified percentages of 
his refinery inputs for the year ending three months prior 
to the beginning of the allocation period, with a proviso that 
if an eligible applicant has been importing crude oil pur- 
suant to an allocation under the preceding Voluntary Oil 
Import Program his minimum allocation under the Man- 
datory Program will be a specified percentage of his last 
allocation of imports of crude oil under the Voluntary 
Program (See. 10, infra, pp. 23-25). 

For the allocation period in effect at the time of the 
filing of Standard’s original complaint (July 1-December 
31, 1961) each eligible applicant received an allocation 
based on his refinery inputs for the year ending March 
31, 1961, and computed according to the following sched- 
ule, provided that the minimum allocation is 70% of the 
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applicant’s last allocation under the Voluntary Program 
(infra, p. 23): 


Average Barrels Per Day Input Percent of Input 


0-10,000 
10-20,000 
20-30,000 
30-60,000 
60-100,000 

100-150,000 
150-200,000 
200-300,000 
300,000 plus 


As noted by Secretary Udall, in explaining this sliding 
seale (J.A. 36-37) : 


It should be pointed out that under the sliding scale 
provided in section 10(b) of the regulations, every ap- 
plicant receives an allocation equal to 11.1 percent of 
his first 10,000 average barrels per day of refinery 
inputs and 10.2 percent of his next ten thousand bar- 
rels, and 9.3 percent of his third ten thousand barrels— 
and so on up through the last increment in the scale. 
For example: If a company had refinery inputs of 


© For the current allocation period (January 1, 1962-June 30, 
1962, the newly revised Section 10(b) provides that each eligible 
applicant is to receive an allocation based on his refinery outputs 
for the year ending September 30, 1961, and computed according 
to the following schedule, provided that the minimum allocation is 
72.8% of the applicant’s last allocation under the Voluntary Pro- 
gram (infra, p. 25): 

Average Barrels Per Day Input Percent of Input 

0-10,000 11.6 
10-20,000 10.7 
20-30,000 9.7 
30-60,000 8.7 
60-100,000 7.7 
100-150,000 6.7 
150-200,000 5.7 
200-300,000 4.7 
300,000 plus 3.8 
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151,000 barrels per day for the base period (the year 
ending March 31, 1961) its allocation for the period 
July 1 through December 31, 1961 would have been 
computed as follows: 


0-10,000 11.1% =1110 
10,000-20,000 = 1020 
20,000-30,000 93 = 930 
30,000-60,000 23 =2490 
60,000-100,000 4 = 2960 

100,000-150,000 5 ==3250 
150,000-151,000 5.5 == 55 


allocation 11,815 barrels per day, which is multiplied 
by 184 days in the allocation period for a total alloca- 
tion for the period of 2,173,960 barrels, 


It is the making of allocations on the basis of the above- 
described sliding scale of refinery inputs which Standard 
challenges as ‘‘arbitrary, unfair, inequitable and discrimi- 
natory’’ and hence as unauthorized and invalid (J.A. 7). 

The Appeals Board has authority to increase any allo- 
cation on grounds of ‘‘exceptional hardship or error’’ 
(See. 21(b) (1), infra, p. 24). In addition, and as already 
noted, the Regulations, in Section 10(¢), also contain a 
provision authorizing each refinery in Districts I through 
IV to import an amount of erude oil equal to 70% * of its 
last allocation under the Voluntary Oil Import Program 
(infra, p. 23).* Thus, under the regulation, every refiner 
in Districts I through IV is entitled to the higher of the 


7See pp. 5-6, supra. Approximately 40 of the 130 odd refiners 
now receiving allocations under Oil Import Regulation No. 1 re- 
ceived allocations under the Voluntary Program. 

® Actually, this percentage is now 72.8%. Infra, p. 25. And 
the sliding scale “percent of input” was also changed, effective 
January 1, 1962. Infra, p. 24. However, for the sake of clarity, 
all references in the text to Sections 10(b) and 10(c) will, unless 
otherwise expressly noted, refer to those Sections as they read for 
the July 1-December 31, 1961 allocation period, during which 
Standard filed its original complaint in this action. 
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two allocation figures computed as to it by application of 
Sections 10(b) and 10(¢). For that reason, a refiner who 
had no allocation under the Voluntary Oil Import Program, 
and accordingly would be entitled to no quota under Sec- 
tion 10(¢), receives a quota computed under Section 10(b). 
Conversely, a refiner such as appellant Atlantic, whose 
last allocation under the Voluntary Program was a very 
high percentage of its refinery inputs, receives an alloca- 
tion under Section 10(c) substantially higher than 11.1% 
of its refinery inputs, the highest possible percentage 
under Section 10(b).” 

3. The application of the Mandatory Program to Stand- 
ard and to Appellant. For the last allocation period 
Standard had an allocation of 42,980 barrels per day (J.A. 
6). Standard has not made any application to the Appeals 
Board for an increase in its current allocation on the 
ground of ‘‘exceptional hardship or error’’ (J.A. 20). 

Standard’s last allocation (for July 1-December 31, 
1961) of 42,980 barrels per day is the second largest of 


any oil company (J.A. 41). Standard received this allo- 
cation under Section 10(c), since that formula netted 
Standard a higher allocation than Section 10(b).* If the 


® Appellant's allocation under Section 10(c) amounts to no less 
than 18.2% of its refinery inputs. 

©The only application which Standard made to the Appeals 
Board for relief was an appeal from its first allocation under the 
mandatory program, i.e.. for the period March 11-June 30, 1959. 
In that appeal plaintiff asked the Appeals Board to declare that the 
sliding scale formula for allocations was “erroncous, arbitrary, 
capricious. discriminatory, and without any foundation in law.” 
(Udall affidavit, exhibit 4). The Appeals Board denied plaintiff’s 
appeal on the ground that it had no authority to entertain appeals 
which require a change in the Presidential Proclamation or the oil 
import regulations. 

11 The largest allocation for that period was to Gulf Oil— 66,57 
barrels per day (J.A. 41). 

12 For the period from January 1, 1962 to June 30, 1962, Stand- 
ard’s Supplemental Complaint asserts that its daily allocation is 
44,699 barrels, computed under Section 10(c) of the new reculations 
at 72.8% of Standard’s last Voluntary Oil Import allocation. 
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sliding seale basis of allocations which Standard challenges 
were abolished (together with the 70% minimum guarantee 
of Section 10(¢), which Standard does not challenge) and 
allocations were made in direct proportion to each refiner’s 
inputs, Standard would have had an allocation (for July 
1 through December 31, 1961) of 77,974 barrels per day 
—substantially larger than any other oil company would 
have received and $1.49 more than its actual allocation 
(J.A. 41). Appellant Atlantic, which actually received 
a daily allocation of 35,140 barrels under Section 10(c), 
would, under the facts just assumed, have had its alloca- 
tion reduced to 18,472, or by 47.4% (J.A. 41). 

If the sliding scale were abolished and Section 10(c) 
retained, Standard would have had a daily allocation of 
56,994 barrels, or 32.6% more than its actual allocation 
(J.A. 45). On a similar assumption, appellant Atlantic's 
allocation of 35.140 barrels would have remained unchanged 
(J.A. 45). 

In general, the effect of abolishing the sliding scale basis 
of allocations would be to give the big international oil 
companies (which produce and refine oil and sell petroleum 
products both in this country and abroad) substantial in- 
creases in allocations, with resulting substantial decreases 
in the allocations to the small refiners. 

Standard’s complaint alleges that the present system of 
allocations forces it ‘‘to obtain from domestic sources a 
much greater proportion of its crude oil requirement than 
other refiners at a cost substantially in excess of the cost 
of imported erude oil’? and that Standard is therefore be- 
ing ‘‘irreparably damaged” (J.A. 10). These allegations 
should be read in the light of the fact that Standard’s total 
revenue has risen from $8,261,000,000 in 1958 under the 
Voluntary Oil Import Program to $8,714,000,000 in 1959, 


Under the new sliding scale set forth in revised Section 10(b), 
Standard’s allocation for that period would have been 38,952 bar- 
rels per day. See footnote 1, p. 2. supra; see also infra, p. 25. 

13Qn this basis Standard Oil of Indiana would have the next 
largest current allocation—61,203 barrels per day (Udall affidavit, 
exhibit 1. JA. 41). 
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the first year of the mandatory program, and to $8,915,- 
000,000 in 1960. Standard's net income (after taxes) like- 
wise has risen from $562,000,000 in 1958 to $630,000,000 
in 1959, and to $689,000,C00 in 1960 (J.A. 36). 

Furthermore, Standard’s estimated net earnings for the 
first half of 1961 are $385,000,000, a gain of 22% over the 
first half of 1960 (J.A. 36). For the year 1960, Standard’s 
dividends to stockholders, current assets, property and 
equipment depreciated, and shareholders’ equity were the 
highest in its history (J.A. 36). 


B. Tue Proceepincs rx THE District Court 


As noted above, Standard filed its complaint against 
appellees Udall and Moore on August 2, 1961. Standard’s 
complaint, as recognized in its brief, ‘‘attacks only Section 
10(b) of the regulation’? (Standard Brief, p. 5). 

On September 8, 1961, Udall and Moore moved to dismiss, 
or in the alternative, for summary judgment (J.A. 12-19). 
That motion was denied by the district court on December 
15, on the ground that there were disputed issues of fact. 
At the time of the oral argument on the motion, appellant 
Atlantic was permitted by the district court to file a brief 
amicus curiae in support of the Government’s motion for 
summary argument. This brief sets forth appellant’s 
understanding of the issues in the action and its arguments 
as to how they should be resolved. No answer to Stand- 
ard’s complaint—or to its supplemental complaint, filed 
less than two weeks ago—has been filed as yet by defend- 
ants Udall and Moore. 

Earlier, and on October 9, 1961, appellant had moved 
to intervene in the district court as a party defendant 
under Rule 24(a)(2) and 24(b)(2) (J.A. 49-50). 

The real reason for Atlantie’s desire to intervene is ap- 
parent. Although Atlantic seeks to intervene supposedly 
on the side of defendants Udall and Moore, Atlantic is 
actually opposed to, and is fearful of, any holding that 
would sustain the validity of Section 10(b), standing alone. 
Atlantic strives, in this litigation which does not challenge 
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10(c), to ‘‘narrow”’ the prospective holding of the district 
court so that that court will rule that 10(b) is valid only 
so long as Section 10(¢)—which is highly favorable to 
Atlantic—is continued in effect in the regulations. But 
Atlantic certainly has no vested right to have Section 
10(c) permanently frozen into the regulations. And, even 
if it did, it cannot assert such a right until such time as 
Section 10(c) is repealed or otherwise modified to Atlan- 
tic’s disadvantage, assuming that such a contingency ma- 
terializes. In any event, this particular suit by Standard 
is not the appropriate one for Atlantic to seek, in effect, 
a declaratory judgment as to the right it insists on in hav- 
ing Section 10(¢) continued in effect. 

It is not the least bit surprising, therefore, that on No- 
vember 1, 1961, the district court denied appellant’s motion 
to intervene (J.A. 137-138)."4 The district court’s order 
of denial sets forth the reasons for the denial and notes 
expressly that ‘Atlantic Refining Company is not entitled 
to intervene of right, pursuant to Rule 24(a) F.R.C.P., 
sinee the representation of its interest by defendants is 
adequate and it will not be bound by a judgment in this 
action’? (J.A. 137). In addition, the same order expressly 
denies ‘‘permissive intervention by Atlantic Refining Com- 
pany pursuant to Rule 24(b) F.R.C.P., [since such inter- 
vention, if allowed] would probably delay and prejudice 
the adjudication of the rights of the original parties’’ 
(J.A. 137). 

14 At appellant's behest, however, the court granted a stay of 
proceedings to allow appellant to attempt an expedited appeal from 
the order denying its motion to intervene. On November 2, 1961, 
appellant filed a notice of appeal and, on November 14, 1961, 
moved this Court to advance oral argument. On November 24, 
1961, this Court denicd appellant’s motion to advance oral argu- 
ment. Thereupon appellant nevertheless again sought in the dis- 
trict court a stay of proceedings. On December 1, 1961, the dis- 
trict court denied appellant’s motion for a stay. Appellant then 
asked this Court for a stay of proceedings in the district court pend- 
ing appeal. On December 14, 1961, this Court, after reeciving 
memoranda from the parties and hearing oral argument, denied 
the stay. 


It is from this order denying intervention that the pres- 
ent appeal is sought to be taken. 


STATUTES, PROCLAMATION, REGULATIONS AND FEDERAL CIVIL RULES 
INVOLVED 

The following Statutes, Proclamation, Regulation and 
Federal Civil Rules are involved: 


1. 28 U.S.C, 1291 is set forth in the appendix, infra, p. 20. 
2, 28 U.S.C. 1292(b) is set forth in the appendix, infra, 


3. Section S(b) and (ce) of the Trade Agreements Ex- 
tension Act of 1958 (Act of August 20, 1958) 72 Stat. 678, 
19 U.S.C, 1552a (1958), are set forth in the consolidated 
joint appendix, pp. 18-19. 

4. Sections 1(a), 2(a)(1). 3(a), and 3(b)(1), Presiden- 
tial Proclamation No. 3279, March 10, 1959, 24 Fed. Reg. 
1781. as amended through Proclamation No. 3389, Janu- 
ary 17, 1961, 26 Fed. Reg. $11, are set forth in the appendix, 
infra, pp, 20-23. 

5(a). Sections 10(a)(b)(c¢) and 21(b)(1), Oil Import 
Regulation I, March 13, 1959, 324 C.F.R. Chapter X, as 
revised and amended through June 21, 1961, 26 Fed. Reg. 
5396, for the allocation period of July 1, through Decem- 
ber 31, 1961, are set forth in the appendix, infra, pp. 23-24. 

5(b). Section 10(a)(b)(¢) of the same Regulation, as re- 
vised and amended on December 11, 1961, for the alloca- 
tion period of January 1, through June 30, 1962, is sect 
forth in the appendix, infra, pp. 24-25. 

6. Rules 24(a)(2) and 24(b)(2) of the Federal Rules of 
Civil Procedure are set forth in the appendix, infra, p. 25. 


SUMMARY OF ARGUMENT 


I 


This Court’s appellate jurisdiction to review district 
court orders is purely statutory. The only statutory au- 
thority invoked here by appellant is 28 U.S.C. 1291, which 
confers jurisdiction on the courts of appeals only on ap- 
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peals from final decisions of the district court. But the 
order denying intervention did not in any way terminate 
the entire litigation between the original parties and, hence, 
was not ‘final’? under 28 U.S.C. 1291. Nor is the order 
appealable under the ‘‘collateral order’’ doctrine of Cohen 
v. Beneficial Loan Corp., 337 U.S. 541. In any event, since 
the enactment of the 1958 Interlocutory Appeals Act, 28 
U.S.C. 1292(b), such ‘‘collateral orders’? are now appeal- 
able only if there has been compliance with the require- 
ments of section 1292(b). And since the 1958 enactment, 
not a single court has held that an order denying inter- 
vention was a final appealable order within the meaning 
of 2S U.S.C. 1291. There having been no compliance here 
with 28 U.S.C. 1292(b), the present appeal should be dis- 
missed. 


II 


Even assuming, arquendo, the order is appealable under 
28 U.S.C. 1291, the court below properly denied interven- 
tion to appellant under Rule 24(a)(2) and Rule 24(b) (2). 
Appellant has failed to assert or establish either of the 
requirements for intervention prescribed by the Rule. 


ARGUMENT 


I 


The Appeal Should Be Dismissed for Want of Jurisdiction 


This Court’s appellate jurisdiction to review district 
court orders is, of course, purely statutory. Appellant 
suggests that such statutory jurisdiction here can be found 
in 28 U.S.C. 1291. But 28 U.S.C. 1291—in reflecting the 
long-standing, fundamental congressional policy against 
piecemeal appeals and, as a necessary corollary, the need 
for awaiting complete termination of the entire litigation 
in the trial court before allowing review in the federal ap- 
pellate courts—confers jurisdiction on the courts of appeals 
only on appeals from ‘‘final decisions."’ 
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As noted in Cobbledick v. United States, 309 U.S. 323, 


324-325: 


Finality as a condition of review is an historic 
characteristic of federal appellate procedure. It was 
written into the first Judiciary Act [ie., the Act of 
September 24, 1789, 1 Stat. 73, 83-85] and has been 
departed from only when observance of it would 
practically defeat the right to any review at all. Since 
the right to a judgment from more than one court is 
a matter of grace and not a necessary ingredient of 
justice, Congress from the very beginning has, by for- 
bidding piecemeal disposition on appeal of what for 
practical purposes is a single controversy, set itself 
against enfeebling judicial administration. Thereby 
is avoided the obstruction to just claims that would 
come from permitting the harassment and cost of a 
succession of separate appeals from the various rulings 
to which a litigation may give rise, from its initiation 
to entry of judgment. To be effective, judicial ad- 
ministration must not be leaden-footed. Its momentum 
would be arrested by permitting separate reviews of 
the component elements in a unified cause. * * *° 


And, in order for a judgment to have the requisite finality 
entitling it to review on appeal, the ‘‘judgment must be 
* * * not only final, but complete, that is, final not only 
as to all parties. but as to the whole subject matter and 
as to all causes and action involved.’? Arnold v. Guimarin 
& Co., 263 U.S. 427, 454. 

It is for that reason that. where there are several de- 
fendants and the action is dismissed as to one defendant, 
the order effecting that dismissal is not final and not ap- 
pealable until the entire case has been finally disposed as 
to all of the defendants. See, e.g., Oneida Nav. Corp. v. 
W. & S. Job & Co., 252 U.S. 521; Hohorst v. Hamburg- 
American Packet Co., 148 U.S. 262; Hunteman v. New 
Orleans Public Service, Inc., 119 F. 2d 465 (C.A. 5), cer- 
tiorari denied, 314 U.S. 647; Lohr v. United States, 264 
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F. 2d 619 (C.A. 5), certiorari denied, 361 U.S. 814.’° The 
identical conclusion is called for here. In the present 
action, there are two defendants and a third party who 
secks to intervene as an additional defendant was denied 
intervention. The order denying such intervention ob- 
viously does not terminate the entire litigation as to all the 
defendants. As former Chief Judge Stephens has declared 
for this Court, ‘‘Complete disposition of an action is, ex- 
cept for the situations involved in the cases to be discussed 
below [i.e., the ‘‘collateral order’’ cases], a sine qua non 
for the finality of a decision.” Youpe v. Moses, 213 F. 2d 
613, 615 (C.A.D.C.). Accordingly, the order here denying 
intervention cannot be viewed as final under 28 U.S.C. 


1291. 

It may be argued by appellant that while the order 
sought to be appealed does not mect the conventional tests 
of finality, it should be considered appealable under the 
‘“‘eollateral order’ doctrine of Cohen v. Beneficial Loan 
Corp.. 337 U.S. 541. See, Hirshhorn v. Mane Safety Ap- 


% 4 decision may be “final” in the sense that 2 court of appeals 
has statutory jurisdiction to entertain it, and yet not be appealable 
because the judicial unit for purposes of appeal includes the whole 
case—all claims against all parties. Sears, Roebuck & Co. v. 
Mackey. 351 U.S. 427, 431-432, fn. 3. Appealability in the latter 
sense is also sometimes described in terms of “finality”. But it is 
an aspect of finality which the Supreme Court may modify through 
exercise of its rule-making powers. 28 U.S.C. 2072: sce Clark. 
Power of the Supreme Court to Make Rules of Appellate Pro- 
cedure, 49 Harv. L. Rev. 1303. This has been done with respect 
to the unit for purposes of appeal in cases involving multiple 
claims. Fed. R. Civ. P. 54(b); see Sears, Roebuck & Co. v. Mackeu, 
supra, And it has also been done recently with respect to claims 
against. multiple parties, so that where claims are brought against 
multiple parties, the unit for appeal is no longer, under recent 
revision of Rule 54(b). the whole case. Cf. newly amended Rule 
54(b), effective July 19, 1961, 368 U.S. A-9 (Preliminary Print 
No. 1), with Zarati S.S. Co. v. Park Bridge Corp., 154 F. 2d 377. 
379 (C.A. 2). and cases cited therein. But Rule 54(b). even in 
its amended form, is limited to “parties” to the suit and would not 
seem to apply therefore to a stranger or would-be intervenor, such 
as the appellant here. 
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pliances Co., 190 F. 2d 675 (C.A. 3), holding an order deny- 
ing intervention appealable under the Cohen case. 

But two overriding considerations forcefully demon- 
strate that the Cohen case can be of no comfort to appellant 
here. First, the present order obviously is not within that 
‘‘small class of cases’’ to which the ‘‘collateral order’’ 
doctrine applies. Cohen v. Beneficial Loan Corp., 337 US. 
541, 545. Secondly. in our view, since the enactment of the 
Interlocutory Appeals Act, 28 U.S.C. 1292(b), effective 
September 2, 1958, it would seem that any order theretofore 
appealable solely by virtue of the Cohen case doctrine is 
appealable after that date, only if there has been compli- 
ance with the requirements of Section 1292(b). 

Our view as to the effect of the 1958 Act is buttressed 
by obvious considerations of sound judicial administration 
and the need for narrowly confining appeals from non- 
dispositive orders which do not wind up the entire litigation 
to thoxe cases where, as required by the 1958 Act, both 
reviewed and reviewing judges agree that the problem is a 
close and substantial one and that ultimate adjudication 
would be materially advanced by allowing the appeal. Our 
view finds still further support in a series of decisions 
in the Court of Appeals for the Second Circuit. That 
Court, before the 1958 Act but after the Cohen decision, had 
to decide whether an order denying a motion to disqualify 
a party’s attorneys was appealable before complete dis- 
position of the entire litigation. The Court, expressly rely- 
ing on Cohen. held that the order was appealable. Iarmar 
Drive-in Theatre. Inc. v. Warner Bros. Pictures, 239 F. 2d 
555 (C.A. 2). certiorari denied, 355 U.S. 824. The identical 
question, however, was again presented to the Court shortly 
after the 1958 Act took effect. This time, the Court held the 
order denying the disqualification was not within Cohen, 
and that it was not final but interlocutory, and, therefore, 
was not appealable where there was no compliance with the 
requirements of 28 U.S.C. 1292(b). Fleisher v. Phillips, 
264 F. 2d 515 (CLA. 2). certiorari denied, 359 U.S. 1002. 
And when the identical question later came before the 
Court for a third time, it flatly held again that ‘‘an order 
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denying a motion to disqualify attorneys is interlocutory 
and not appealable without compliance with 28 U.S.C. 
1292(b). Accordingly, we are constrained to dismiss the 
appeal.’’ Marco v. Dulles, 268 F. 2d 192 (C.A. 2). Since, 
in the case now before this Court, there has not even been 
any attempt to comply with 28 U.S.C. 1292(b), it follows, 
we submit, that the present appeal should also be dis- 
missed.*® 

One final point should be noted on this phase of the case. 
Appellant, while hopefully invoking 28 U.S.C. 1291 as a 
basis for this Court’s jurisdiction, fails to cite a single 
case in support of the proposition that an order denying 
intervention is a ‘‘final’’ order within the meaning of 28 
U.S.C. 1291, rather than an ‘‘interlocutory’’ order appeal- 
able only if the necessary certification has been made by 
the district court under 28 U.S.C. 1292(b) and the appeal 
authorized by the Court of Appeals under the latter pro- 
vision. 

This failure is highly significant because it underscores 
the fact that not a single court, at least since the enact- 
ment of 28 U.S.C. 1292(b) in 1958, has held denial of an 
intervention motion appealable under 28 U.S.C. 1291. And 
the failure on appellant’s part to produce a single support- 
ing authority is doubly significant because this Court’s 
lack of jurisdiction is not asserted here by us for the first 
time. Appellant was notified, almost two full months ago, 
when we filed in this Court the ‘‘Opposition of Defendants- 
Appellees Udall and Moore to Appellant’s Motion to Ad- 
vance Oral Argument’? that we would raise this precise 
jurisdictional question. At page 3 of that Opposition we 
noted our ‘‘doubt that the requirements of 28 U.S.C. 1292(b) 
can be brushed aside, as appellant probably will argue. 
by contending that the order denying intervention here is 


16 On a question closely related to a denial of intervention as 2 
defendant, the legislative history of the 1958 Act expressiy notes 
that one of the specifie purposes served by that Act would be to 
permit appeals—within, of course. the limitations prescribed by the 
Act—of “orders joining a third party defendant or refusing to do 
so.” S. Rept. 2434, 85th Cong., 2d Sess., p. 4. 
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final and hence not within 28 U.S.C. 1292(b), notwithstand- 
ing the fact that the case is still fully pending before the 
district court and that court is ready to pass on the merits 
of the Government's motion for summary judgment. Ap- 
pellant’s contention, if accepted, would make meaningless 
and superfluous the express limitations and requirements 
carefully written by Congress into 28 U.S.C. 1292(b).*" 
In these circumstances, appellant’s reliance in its ‘«Juris- 
dictional Statement’? on 28 U.S.C. 1291 alone, with not 
even an attempt to justify such reliance by case authority 
or reasoning, seems to us to recognize that 28 U.S.C. 1291 
does not in fact sustain the present appeal. 


I] 


If This Court Reaches the Merits of the Appeal, the Order 
Below Should Be Affirmed 


If this Court agrees that the order below is not appeal- 
able, the present appeal must be dismissed for want of 


jurisdiction. On the other hand, if this Court views the 
order as an appealable one, it will be necessary for it to 
decide whether the court below properly denied interven- 
tion to appellant under Rule 24(a)(2) and Rule 24(b), 
F.R.C.P. It is our position, of course, that the action of 
the district court was entirely proper for the reasons suc- 
cinetly stated in the district court’s own order, Supra, 
p- 11; J.A. 137. We therefore urge this Court to rule 
that the district court properly denied the motion for 
intervention. 

And, with respect to this phase of the case, we are in 
general agreement with the ‘‘Argument”’ advanced by ap- 
pellee Standard in its brief filed in support of the order 
below on the merits. Accordingly, and to avoid any un- 
necessary repetition of Standard’s ‘‘Argument’’, we are 
content to adopt and incorporate here by reference the 
following pages of the ‘‘Argument’’ in Standard’s brief: 
(1) page 9, starting with the caption ‘« Argument’’, to and 
including the first full paragraph on page 17; (2) page 22, 
starting with the first paragraph at the top of the page, to 


19 


and including page 24. We respectfully refer the Court 
to those pages. 

In addition, on this phase of the case, we want to under- 
score the fact that appellant seeks intervention so as to 
enable it, in effect, to obtain a declaratory judgment that 
Section 10(c) must be continued in operation. But the 
Presidential Proclamation, on which the regulations are 
based, in no way requires the Secretary of the Interior 
to condition his allocation formula on the allocations under 
the Voluntary Oil Import Program. To the contrary, the 
language of the Proclamation is entirely permissive and 
in no way mandatory. It states that the Secretary “may 
provide for distribution in such manner as to avoid drastic 
reductions below the last allocations under the Voluntary 
Oil Import Program.’’ In any event, even if appellant 
might somehow demonstrate that it has a legal, vested 
right to have Section 10(c) continued in effect, it can 
searcely be contended that its intervention in the present 
law suit is a proper method for testing that asserted right. 
See supra, p. 11. 

CONCLUSION 


The appeal should be dismissed for want of jurisdiction. 
If the Court reaches the merits, the order below should be 
affirmed in its entirety. 


Wruiam H, Orrick, Jr., 
Assistant Attorney General, 


Morton Ho iianver, 
TERENCE N. DoyLe, 
Attorneys, Department of Justice. 
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APPENDIX 
1. 28 U.S.C. 1291 provides: 


The courts of appeals shall have jurisdiction of ap- 
peals from all final decisions of the district courts of 
the United States, the United States District Court 
for the District of the Canal Zone, the District Court 
of Guam, and the District Court of the Virgin Islands, 
except where a direct review may be had in the Su- 
preme Court. 


. 28 U.S.C. 1292(b) provides: 


When a district judge, in making in a civil action 
an order not otherwise appealable under this section, 
shall be of the opinion that such order involves a 
controlling question of law as to which there is sub- 
stantial ground for difference of opinion and that an 
immediate appeal from the order may materially ad- 
vance the ultimate termination of the litigation, he 
shall so state in writing in such order. The Court of 
Appeals may thereupon, in its discretion, permit an 
appeal to be taken from such order, if application is 
made to it within ten days after the entry of the 
order: Provided, however, That application for an ap- 
peal hereunder shall not stay proceedings in the dis- 
trict court unless the district judge or the Court of 
Appeals or a judge thereof shall so order. 


3. Sections 8(b) and (c) of the Trade Agreements Exten- 
sion Act of 1958 (Act of August 20, 1958) 72 Stat. 678, 
19 U.S.C. 1352a (1958), are set forth in the consolidated 
joint appendix, pp. 18-19. 

4. Sections 1(a), 2(a)(1), 3(a), and 3(b)(1), Presiden- 
tial Proclamation No. 3279, March 10, 1959, 24 Fed. Reg. 
1781, as amended through Proclamation No. 3389, Janu- 
ary 17, 1961, 26 Fed. Reg. 811, provide as follows: 


Sec. 1(a): 


In Districts I-IV, District V, and in Puerto Rico, 
on and after March 11, 1959, no crude oil or unfinished 
oils may be entered for consumption or withdrawn 
from warehouse for consumption, and on and after 
April 1, 1959, no finished products may be entered for 
consumption or withdrawn from warchouse for con- 
sumption, except (1) by or for the account of a per- 
son to whom a license has been issued by the Secre- 
tary of the Interior pursuant to an allocation made 
to such person by the Secretary in accordance with 
regulations issued by the Seeretary, and such entries 
and withdrawals may he made only in accordance with 
the terms of such license, or (2) as authorized by the 
Secretary pursuant to paragraph (b) of this section, 
or (3) as to finished products, by or for the account of 
a department, establishment, or agency of the United 
States, which shall not be required to have such a 
license but which shall be subject to the provisions 
of paragraph (c) of this section, or (4) crude oil, un- 
finished oils, or finished products which are trans- 
ported into the United States by pipeline, rail, or 
other means of overland transportation from the coun- 
try where they were produced, which country, in the 
ease of unfinished oils or finished products, is also 
the country of production of the crude oil from which 
they were processed or manufactured. 


See. 2(a)(1): 


In Districts I-IV the maximum level of imports of 
crude oil, unfinished oils, and finished products other 
than residual fuel oil to be used as fuel shall be ap- 
proximately the amount equal to the arithmetical prod- 
uct, adjusted as provided in this subparagraph, of the 
total demand in these districts as estimated by the 
Bureau of Mines for periods fixed by the Secretary 
of the Interior multiplied by 9 percent. The level so 


determined for an allocation period shall be increased 
or decreased by 9 percent of the amount by which the 
estimated total demand for the allocation period (for 
imports of crude oils and unfinished oils) most re- 
cently ended fell short of or exceeded the actual total 
demand for that allocation period. Within this maxi- 
mum level, imports of finished products other than 
residual fuel oil to be used as fuel shall not exceed 
the level of imports of such products into these dis- 
tricts during the calendar year 1957 and imports of 
unfinished oils shall not exceed 10 percent of the per- 
missible imports of crude oil and unfinished oils. 


See. 3(a): 


The Seerctary of the Interior is hereby authorized 
to issue regulations for the purpose of implementing 
this proclamation. Such regulations shall be consist- 
ent with the levels established in this proclamation 
for imports of crude oil, unfinished oils, and finished 
products into District I-IV, into District V, and into 
Puerto Rico, and shall provide for a system of alloca- 
tion of the authorized imports of such crude oil, un- 
finished oils and finished products and for the is- 
suance of licenses pursuant to such system, with such 
restrictions upon the transfer of allocations and li- 
censes as may be deemed appropriate to further the 
purposes of this proclamation. 


Sec. 3(b)(1): 


With respect to the allocations of imports of crude 
oil and unfinished oils into District I-IV, and into 
District V, such regulations shall provide, to the ex- 
tent possible, for a fair and equitable distribution 
among persons having refinery capacity in these dis- 
tricts in relation to refinery inputs (excluding inputs 
of crude oil or unfinished oils imported pursuant to 
clause (4) of paragraph (a) of section 1) during an 
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appropriate period or periods selected by the Secre- 
tary and may provide for the distribution in such 
manner as to avoid drastic reductions below the last 
allocations under the Voluntary Oil Import Program. 


5(a). Sections 10(a)(b)(¢) and 21(b)(1), Oil Import 
Regulation I, March 13, 1959, 32A C.F.R. Chapter X, as 
revised and amended through June 21, 1961, 26 Fed. Reg. 
5396, for the allocation period of July 1, through Decem- 
ber 31, 1961, provide as follows: 


See. 10. 


(a) The quantity of imports of crude oil and unfin- 
ished oils determined to be available for allocation in 
Districts I-IV for the allocation period July 1, 1961 
through December 31, 1961 shall be allocated by the 
Administrator among cligible applicants as provided 
in paragraphs (b) and (c¢) of this section. 


(b) Except as provided in paragraph (c) of this see- 


tion, each eligible applicant shall receive an allocation 
based on refinery inputs for the year ending March 31, 
1961 and computed according to the following schedule : 


Average B/D Input Percent of Input 

0 - 10,000 

10 - 20,000 

20 - 30,000 

30 - 60,000 

60 - 100,000 

100 - 150,000 

150 - 200,000 

200 - 300,000 
300,000 plus 


i 3) 
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(c) If an eligible applicant has been importing crude 
oil pursuant to an allocation under the Voluntary Oil 
Import Program and if an allocation computed under 
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paragraph (b) of this section would be less than 70 
percent of the applicant’s last allocation of imports of 
crude oil under the Voluntary Oil Imports Program, 
the applicant shall nevertheless receive an allocation 
under this section equal to 70 percent of his last alloca- 
tion of imports of crude oil under the Voluntary Oil 
Import Program. 


See. 21. Appeals. 


(b) The Appeals Board shall consider petitions by 
persons affected by this regulation and may, within 
the limits of the maximum levels of imports estab- 
lished in section 2 of Proclamation 3279, as amended: 


(1) Modify any allocation made to any person under 
this regulation on the grounds of exceptional hardship 
or error: 


- a 


5(b). Section 10(a)(b)(c) of the same Regulation, as re- 
vised and amended on December 11, 1961, for the alloca- 
tion period of January 1, through June 30, 1962, provides 
as follows: 


1. Section 10 of Oil Import Regulation 1 (Revision 
2) as amended (26 F.R. 5396) is further amended to 
read as follows: 

See. 10. Allocations of crude oil and unfinished oils 
—Distriets I-IV. 


(a) The quantity of imports of crude oil and un- 
finished oils determined to be available for allocation 
in Districts I-IV for the allocation period January 1, 
1962 through June 30, 1962 shall be allocated by the 
Administrator among eligible applicants as provided 
in paragraphs (b) and (¢) of this section. 
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(b) Except as provided in paragraph (c) of this 
section, each eligible applicant shall receive an alloca- 
tion based on refinery inputs for the year ending Sep- 
tember 30, 1961 and computed according to the follow- 
ing schedule: 


Average B/D Input Percent of Input 


0 - 10,000 11.6 
10 - 20,000 10.7 
20 - 30,000 9.7 
30 - 60,000 8.7 
60 - 100,000 

100 - 150,000 

150 - 200,000 

200 - 300,000 

300,000 plus 


(ec) If an eligible applicant has been importing crude 
oil pursuant to an allocation under the Voluntary Oil 
Import Program and if an allocation computed under 
paragraph (b) of this section would be less than 72.8 
percent of the applicant's last allocation of imports 
of crude oil under the Voluntary Oil Import Program, 
the applicant shall nevertheless receive an allocation 
under this section equal to 72.8 percent of his last 
allocation of imports of crude oil under the Voluntary 
Oil Import Program. 


6. Rules 24(a)(2) and 24(b)(2) of the Federal Rules of 
Civil Procedure provide as follows: 


(a) Upon timely application anyone shall be per- 
mitted to intervene in an action: * * * (2) when the 
representation of the applicant’s interest by existing 
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parties is or may be inadequate and the applicant is 
or may be bound by a judgment in the action * * °. 


(b) Upon timely application anyone may be per- 
mitted to intervene in an action: * * * (2) when an 
applicant’s claim or defense and the main action have 
a question of law or fact in common. * * * 


U.S. GOVERNMENT PRINTING OFFICE, 1962 exsese ose 


IN THE 


United States Court of J appeals a 


tes C 
For THE District oF COLUMBIA (IRC 


No. 16,721 FILED 


THE ATLANTIC REFINING COMPANY Fakta 


Stanparp Or Company ( eee in New Jersey), 
ET AL., Appellees. 


Appeal From an Order of the United States District Court 
for the District of Columbia 


REPLY TO PETITION FOR REHEARING OR 
REHEARING EN BANC 


Atlantic’s petition for rehearing purports to be predi- 
cated on the proposition that the Court’s unanimous 
decision ‘‘improperly overrules the Teztile Workers 
case, an en bane decision of this court.’’ Far from 
having been overruled, improperly or otherwise, Tez- 
tile Workers was specifically approved and expressly 
relied upon by the Court. Indeed, one member of the 
Court, Judge Fahy, was with the majority in Teztile 
Workers and evidently did not discern in this decision 
any rejection of the principles there laid down. 

Thus, upon examination, the petition merely reflects 
disagreement with the Court’s factual rejection of 
Atlantic’s contention that it would be necessarily in- 
jured by any judgment setting aside Section 10(b) of 
the Secretary’s regulation. That rejection was wholly 


IN THE 


United States Court of Appeals 


For tHe District or CotumBia Crcvuit 


No. 16,721 


Tue Attantic Rerixinc Company, Appellant, 
v. 


Sraxparp Om Company (Incorporated in New Jersey), 
et al., Appellees. 


Appeal From an Order of the United States District Court 
for the District of Columbia 


PETITION FOR REHEARING OR REHEARING EN BANC 


Pursuant to Rule 2% of this court, appellant, The Atlantic 
Refining Company, respectfully petitions for a rehearing, 
or a rehearing en banc, of the June 7 decision which, in 
the above-entitled appeal, affirmed denial of intervention to 
Atlantic, but, in a companion appeal, No. 16,725, reversed 
denial of intervention in the same district court action as 
to four other applicants. 
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warranted: (1) Unlike the group of refiners that the 
Court held entitled to intervene, Atlantic receives its 
quota allocation not under Section 10(b), but under 
an altogether separate provision of the Regulation. 
That provision is not under attack and the defendants, 
in the event of a decision adverse to them, would be 
entirely at liberty to continue it unchanged or even to 
alter it in Atlantic’s favor. (2) Atlantic’s claim of 
inevitable competitive injury even if its own quota re- 
mains unchanged is unpersuasive in light of the fact 
that it currently receives a quota equal to some 18% 
of its refinery inputs whereas Jersey, even if its chal- 
lenge to Section 10(b) were successful and the defend- 
ants were to eliminate the objectionable features of 
Section 10(b) leaving the allocation program other- 
wise untouched, would still receive an allocation less 
than one-half as large in percentage terms. 

Atlantic has been given a full hearing by four judges 


of two courts, all of whom have found its position to be 
without merit. Its petition does no more than re- 
iterate arguments which it has heretofore made and 
which have heretofore been rejected. It altogether 
fails to demonstrate the propriety, much less the de- 
sirability, of further reconsideration. 


Respectfully submitted, 


Hue B. Cox 
DanieEL M. GRIBBON 
Henry P. Sacer 
Attorneys for Appellee 
Standard Oil Company 
Of Counsel: (New Jersey) 


Covrnctox & BURLING 
Union Trust Building 
Washington 5, D. C. 


July 2, 1962 


IN THE 


United States Court of Appeals 


For tHe Disrrict or Covumsia Circuir 
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No. 16,721 


Tae Attantic Rerixsinc Company, Appellant, 
v. 


Sraxparp Or Company (Incorporated in New Jersey), 
et al., Appellees. 


Appeal From an Order of the United States District Court 
for the District of Columbia 


PETITION FOR REHEARING OR REHEARING EN BANC 


Pursuant to Rule 26 of this court, appellant, The Atlantic 
Refining Company, respectfully petitions for a rehearing, 
or a rehearing en banc, of the June 7 decision which, in 
the above-entitled appeal, affirmed denial of intervention to 
Atlantic, but, in a companion appeal, No. 16,725, reversed 
denial of intervention in the same district court action as 
to four other applicants. 
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As ground for rehearing, Atlantic submits that the court’s 
denial of intervention improperly’ overrules the Teztile 
Workers case," an en bane decision of this court. It does so 
sub silentio by holding that, although a judgment for plain- 
tiff would increase the valuable oil import allocations of 
some large competitors of Atlantic but would not increase 
Atlantic’s allocation, the resulting competitive disadvantage 
for Atlantic is not a ‘‘direet or immediate injury”’ entitling 
Atlantic to intervene. (Slip opinion, p. 13). 


In the Textile Workers case this court held, en bane, that 
where a judgment invalidating a regulation would give cost 
advantages to some woolen manufacturers competing with 
an applicant for intervention but would not affect the ap- 
plicant’s own costs, the applicant nevertheless would be 
injured by such a judgment and had a right to intervene. 
In that case plaintiff sought a judgment invalidating a na- 
tionwide wage regulation, a judgment which could have had 
no effect on the wage rates or other costs of an applicant 
who successfully sought to intervene to defend the regula- 
tion. It could have done no more than allow competing 
woolen manufacturers to lower their wage rates. Thus, 
a disproportionate cost advantage for competitors was 
there held to be an injury giving rise to a right of interven- 
tion. 


In the case at bar, the court recognized that the judgment 
sought by plaintiff would impair Atlantic’s raw material 
cost position relative to some of its chief competitors. After 
finding that such a judgment would ‘‘greatly increase’? the 
oil import allocations of plaintiff, Standard Oil Company 
(New Jersey), and some other large refiners (slip opinion, 
p. 7), the court’s opinion states: 


1See Vick v. United States, D.C. Cir. No. 16,462, decided May 24, 1962, 
slip opinion, p. 3 n. 2. 


2 Textile Workers Union, CIO v. Allendale Co., 96 U.S. App. D.C. 401, 226 
F. 2d 765 (1955), cert. denied to subsequent decision, 351 U.S. 909 (1956). 
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““Adjudging §10(b) [of Oil Import Regulation 1] 
to be invalid will neither increase nor decrease the allo- 
cation of foreign crude oil to Atlantic.... True, 
it will give Standard and some of the other large in- 
tegrated oil companies a potential, competitive ad- 
vantage over Atlantic... .”’ (Slip opinion, p. 13).* 


Despite its recognition that the relief sought by Standard 
would impair Atlantic’s position relative to its competitors, 
the court held that Atlantic had no right to intervene be- 
cause, in the court’s view, such an effect did not constitute 
a ‘‘direct or immediate injury.’’ (Slip opinion, p. 13). 
Yet, in the Teztile Workers case, a precisely identical eco- 
nomic effect was held to constitute an injury sufficiently 
direct and immediate to entitle the affected party to 
intervene. 


No valid distinction can possibly be drawn between the 
type of injury held sufficient to entitle a woolen manufac- 
turer to intervene in the Teztile Workers case and the type 
of injury that Atlantic would suffer from a judgment in- 
validating Section 10(b) of the Oil Import Regulation. 
Judgments for plaintiffs in either case would inevitably 
cause the applicants for intervention severe competitive 
disadvantages by enabling some of their competitors, but 
not them, to lower their costs of operation. The test for 
intervention, as established by the Textile Workers case, is 
whether a judgment will impair an applicant’s position 
relative to its competitors, and the further requirement of 
an absolute impairment invoked by the court to deny .At- 
lantic intervention is incompatible with the Textile Workers 
holding. 


Although the court followed the T extile Workers case in 
holding that the applicants in No. 16,725 were entitled to 
intervene, it disregarded that case in denying Atlantic’s 


3 Obviously, a ‘‘competitive advantage’? for Atlantic’s competitors con- 
stitutes a competitive disadvantage for Atlantic. 


4 


claim. The court’s only distinction between Atlantic and 
the applicants in No. 16,725 is its finding that a judgment 
invalidating Section 10(b) would inevitably reduce the allo- 
cations of the applicants in No. 16,725, but would not inevi- 
tably reduce Atlantic’s allocation.» Yet, in the Textile 
Workers case, a judgment for plaintiff could have had no 
effect, inevitable or otherwise, on the wage rates of the 
applicant who, the court held, had a right to intervene to 
defend himself against the disadvantage that he would suf- 
fer from a judgment permitting his competitors to lower 
their wage rates. The right to intervene to defend against 
an equally imminent competitive disadvantage has been 
withheld from Atlantic in this case. 


When the court holds that a competitive disadvantage is 
not an injury entitling Atlantic to intervene, it not only 
overrules the Textile Workers case, it also closes its eyes 
to the practical realities of the marketplace. It would be 
an unusual businessman indeed who would not consider 
himself grievously injured by a substantial cost decrease 
available to his competitors but not to him. 


The degree of the competitive disadvantage threatening 
Atlantic is illustrated by figures introduced into the record 


4 Standard, in opposing intervention by the applicants in 16,725, recognized 
that a judgment invalidating Section 10(b) would have no more significant 
an effect on those applicants than on any of the other refiners subject to 
defendants’ regulation, including Atlantic, Standard said of the applicants 
in No, 16,725: 

‘<Their interest in this action is not unique; their interests are no more 
deeply involved than are those of any of the other more than 130 refiners 
that have been granted allocations under Oil Import Regulation No. 1, 
as amended.’’ (Brief for Standard in No. 16,725, p. 19). 


Standard also argued: 


‘*Should petitioners’ [applicants in No, 16,725] intervention be permitted 
there would be no basis for denying intervention to each and every one 
of these 130 odd refiners,....’’ (Record, p. 700). 


5 The court’s distinction between Atlantic and the applicants in No. 16,725 
has opened this case to intervention by approximately 116 refiners while 
keeping it closed to approximately 15. Certainly, it can no longer be argued, 
as defendants did, that Atlantic’s intervention will ‘‘complicate the record 
and the issues before the court.’’ (J.A. 73). 
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by Standard, which show that, if Section 10(b) were in- 
validated, the increase in Standard’s import allocation 
might range between 14,014 and 34,994 barrels per day. 
(J.A. 45, 41). Translated into dollar terms (J.A. 100), this 
means that a judgment invalidating Section 10(b) would 
give one of Atlantic’s chief competitors a disproportionate 
cost advantage of between $5,000,000 and $25,000,000 a year. 
Other large competitors of ‘Atlantic would get comparably 
substantial cost advantages from a judgment for Standard. 


The court cannot distinguish such substantial competitive 
advantages from those held to require intervention in the 
Textile Workers case simply by characterizing them as 
“‘potential.”’ (Slip opinion, p. 13). They are “‘potential’’ 
only in a sense applicable to every competitive disad- 
vantage, namely, that there is a remote, theoretical possi- 
bility that Atlantic’s competitors may not use their judi- 
cially granted cost advantages to Atlantic’s detriment. 
There is no more foundation in the instant case than there 
was in the Textile Workers case for the speculation® that 
a businessman might not use his cost advantage against his 
competitors. The marketplace likelihood of such an eventu- 
ality is non-existent in both instances. Yet, without it, 
there is no basis for the court’s denial of intervention to 
Atlantic. 


When the court theorizes that Atlantic’s competitors 
might not use the advantage obtained from a judgment for 
Standard to injure Atlantic, it misses the point that At- 
lantic would have no remedy if they did so. Admittedly, 
the court refers Atlantic to a private antitrust remedy. 
(See n. 6). Yet, Atlantic, in this case, has never im- 
puted illegal intentions to its competitors. What Atlantic 


6 The court here said that a judgment invalidating § 10(b) would give some 
of Atlantie’s competitors ‘‘a potential, competitive advantage over Atlantic, 
but,’ the court proceeded: 


‘it is not certain they could or would use such advantage to injure 
Atlantic in the territory served by Atlantic. Morcover, should Standard 
engage in unlawful competition with Atlantic, the latter will have a 
private remedy under the Federal antitrust statutes.’’ (Slip opinion, 
p. 13). 


6 


fears is that its competitors will use judicially granted cost 
advantages to increase the effectiveness of their existing 
vigorous and legal competition. If they did not do so, they 
would be derelict in their duty to their stockholders. 


If Atlantic is not permitted to intervene, and if Standard 
ultimately prevails, Atlantic will have no judicial remedy 
to overcome the substantial competitive disadvantage cer- 
tain to result. What the court said with respect to the 
applicants in No. 16,725 is equally true of Atlantic: 


“But, the appellants in No. 16,725 cannot maintain 
an action against Standard to have $10(b) adjudged 
valid and if Standard obtains a judgment in the action, 
adjudging such section to be invalid, there is no remedy 
they can invoke against Standard to obtain redress for 
the substantial injuries they will suffer as a result of 
such judgment. Such judgment will be as final and con- 
clusive to them as if they were bound by it under the 
doctrine of res judicata. Hence, intervention is vital 
to the appellants ....’’ (Slip opinion, p. 12). 


Absent the express overruling of the Tertile Workers 
by the full bench, Atlantic is entitled to intervene. In these 
circumstances, a rehearing is warranted. 


There is an additional and entirely separate error in the 
court’s opinion which also warrants rehearing. This sec- 
ond error is the refusal of the court to take account of the 
overwhelming probability, amounting to a virtual certainty, 
of a direct and immediate increase in Atlantic’s own raw 
material costs following judgment for Standard. 


The discretion of defendant administrators over import 
allocations is already subject to various, detailed limita- 
tions. For example, under Proclamation 3279, as amended, 
defendants have no discretion over the total amount of 
imports, and they are required to allocate crude imports on 
a basis that is fair and equitable in relation to refinery in- 
puts. A judgment invalidating Section 10(b) would nar- 
row defendants’ discretion so much further that defend- 
ants would have virtually no alternative but to reduce the 
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allocations of Atlantic and other so-called historical im- 
porters. 


Through substantial expense and effort, Atlantic and 
other historical importers came to rely heavily on for- 
eign crude oil before controls were imposed. To date, this 
has been at least partially reflected in their allocations, 
which accordingly bear a relatively high ratio to refinery 
inputs. As a result, the allocations of Atlantic and other 
historical importers are peculiarly vulnerable to the cuts 
that would be required to compensate for the allocation 
increases that their large competitors would get from a 
judgment invalidating Section 10(b). 


Experience has repeatedly shown that the administra- 
tors of the oil import program will call upon the historical 
importers whenever allocation cuts are necessary. It is 
ironic that the court has granted intervention to the oil 
importers consistently favored by defendants at the ex- 
pense of Atlantic and other historical importers, while 


denying intervention to Atlantic. 


The likelihood that defendant administrators will take 
oil from Atlantic to give to the competing beneficiaries of 
a judgment for Standard is further shown by their state- 
ment to the court that Atlantic’s ‘‘economic interest will be 
directly affected by the disposition of this case.’’ (J.A. 73) 
(Emphasis added.) Their acknowledgement of Atlantic’s 
direct interest certainly demonstrates that they see no way 
to avoid injuring Atlantic if Section 10(b) were to be in- 
validated. Even Standard, in its complaint, has suggested 
that a judgment invalidating Section 10(b) could be satis- 
fied in part by substantially cutting the allocations of At- 
lantic and other historical importers. (J.A. 6-7, 41). 


When the Court holds that a competitive disadvantage 
is not an ‘‘injury,’’ it overrules the Textile Workers case 
and ignores commercial reality. When it refuses to take 
account of the overwhelming probability that defendant 
administrators would cut Atlantic’s own allocation after 
a judgment for Standard, it ignores administrative neces- 
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sity. The court has accorded unrealistic theory greater 
respect than either marketplace realities or the necessities 
that face an administrator who must allocate among com- 
petitors the limited and valuable right to import erude oil. 


CONCLUSION 


In view of the conflict between the Textile Workers case 
and the holding herein that a competitive disadvantage is 
not an injury entitling appellant to intervene, and in view 
of the court’s failure to note the overwhelming probability 
of appellant’s import allocation being reduced following a 
judgment for plaintiff, appellant respectfully requests a 
rehearing by the panel or, in the alternative, a rehearing 
en bane. 


If the court desires, appellant would welcome additional 
oral argument on this petition. 
Respectfully submitted, 
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IN THE 


Dnited States Court of Appeals 


For tHe Disrricr or CoLumstia CIRCUIT 


No. 16,721 


THe ATuaAntic REFINING COMPANY, Appellant, 


Vv. 


Sranparp Om CoMPaNy (Incorporated in New Jersey), 
Srewart L. Upatn, Secretary of the Interior, 
J. Corvett Moore, Administrator, Oil Import 
Administration, Department of the 
Interior, Appellees. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


I. The Factual Setting of the Case Demonstrates the Fallacy 
of Standard’s Argument That Atlantic Is Not Directly 
Concerned 


The primary thrust of the Brief for Appellee, Standard 
Oil Company, is devoted to an attempt to establish that 
Atlantic is only indirectly and speculatively concerned with 
the suit brought by Standard. Yet, Atlantic finds itself a 
vulnerable middleman in this struggle. On the one side, its 
largest competitor seeks a larger share of the limited and 
valuable right to import low cost foreign crude oil. On the 
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other, Government administrators are using Standard’s 
challenge as an occasion to liberate from all restraint their 
discretion over the distribution of imports. As the issues 
are thus framed by the existing parties, Atlantic’s competi- 
tive position is dangerously jeopardized by this case. 
Hence, Atlantic seeks intervention as of right to defend the 
status quo. 


The use of foreign crude oil by United States refiners 
has been, and still is, substantially limited to twelve re- 
finers' with refineries on the East Coast. Both before and 
after controls, approximately ninety percent of all imported 
oil flowed and still flows into this East Coast market where 
it costs substantially less than any other crude oil. The 
Atlantie Refining Company was prior to controls, and is 
now, one of the largest users of foreign crude oil, although 
its overall size is not as large as the majority of its East 
Coast competitors. Plaintiff, Standard Oil Company (New 
Jersey), is the largest refiner in the nation and the largest 


operating in the East Coast market with total refinery 
inputs of 815,631 barrels per day as compared with At- 
lantic’s 193,226 barrels per day.? 


Despite its relatively small size, Atlantic, in the pre- 
control period, and on the basis of free enterprise, estab- 
lished a favorable competitive position in the East Coast 
market. This position was based in part on <Atlantic’s 
success in obtaining and using foreign oil. Now, Atlantie’s 
position is seriously threatened by the litigation below. A 
victory would disturb the precontrol importing pattern and 
give Standard an artificial preference in importing oil. If 
the suggestions of its complaint were to be accepted, gov- 
ernmental controls would enable Standard to establish a 
better importing position(and hence a better cost position) 


1One of these twelve, Standard Oil Company (Indiana), placed its first 
East Coast refinery into operation only after controls were initiated. Sce Brief 
for Appellant, p. 3,.n. 4. 


2 For the year ended March 31, 1961. (J.A. 41). 
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with respect to Atlantic than its competitive efforts secured 
in the precontrol period. 


Prior to controls, the Government adopted a policy of 
encouraging overseas efforts to locate and develop sources 
of oil to supplement domestic supply. Atlantic invested 
over $336,000,000 of its stockholders’ funds in foreign 
exploration and delevopment.* At present, approximately 
$100,000,000 of this investment is still unrecovered. (J.A. 
56). Atlantic’s only way of recouping this investment 
lies in its continuing ability to import and refine foreign 
oil in its Philadelphia refinery. 


When the Government placed controls on oil imports, it 
reversed its prior policy. Nevertheless, Atlantic cooperated 
with the new policy, just as it had with the old. Controls 
were first imposed on a voluntary basis at a time when 
Atlantic was importing approximately 65,000 barrels per 
day and had made definite plans to increase to 75,000 bar- 
rels per day. (J.A. 57-58). During the life of the volun- 


tary Program, Atlantic reduced its imports to 50,200 bar- 
rels per day. (J.A. 58). Since the present Mandatory 
Program replaced the Voluntary Program in 1959, Atlan- 
tic’s quota of foreign oil has been reduced to 35,140 bar- 
rels per day.‘ Standard’s complaint suggests relief that 
would further reduce Atlantic’s allocation to 18,472 barrels 
per day. (J.A. 41). These figures demonstrate the 
speciousness of Standard’s argument that Atlantic neither 
is nor may be bound by the judgment. 


The drastic reduction in Atlantic’s oil imports caused 
by the Government’s change of policy has substantially de- 
layed the recovery of Atlantic’s investment abroad. How- 
ever, in spite of import restrictions, Atlantic has been able, 


3 Not including investments in Canada. 


4 This was Atlantic’s allocation for the period July 1-Dee. 31, 1961. (J.A. 
41). Atlantic’s allocation for the current period is 36,546 barrels per day. 
See Interior Department Release of Dec. 13, 1961. 


4 


to a reasonable degree, to maintain its competitive posi- 
tion in the East Coast market. It has been able to do so 
only because the regulation has recognized the relative im- 
porting positions established before controls. These posi- 
tions were, of course, based on unrestricted access to 
raw material. It would be neither fair nor equitable for 
the Government now to ignore the factors that governed 
the relative positions of Standard and Atlantic prior to 
the imposition of controls. Yet, judgment for Standard 
would force the Government to do just that. 


The regulation issued by defendant administrators does 
not, and cannot, increase the total amount of oil to be 
imported, but merely distributes, or allocates, an inflexible 
quota computed in accordance with the President’s Proc- 
lamation.* To the extent that any one refiner’s share 
is increased, another’s must be decreased. 


Nor is <Atlantie’s situation protected by the position 
taken by defendants. The attack on the regulation is aimed 
at only one feature of the allocation system—that single 
aspect which allocates oil imports on the basis of domestic 
operations but which graduates the relationship of imports 
to operations. This graduation, or ‘‘sliding scale,’’ results 
in smaller refiners getting a larger percentage of foreign 
oil in relation to their total size than larger refiners. 
Plaintiff attacks this as an illegal discrimination against it 
based solely on its size. The Government merely defends 
this ‘‘sliding scale’’ as a valid regulation within defendant 
administrators’ discretionary powers, contending that 
‘(t]he Secretary’s decision to adopt an allocation formula 
which can be said to give the small refineries an economic 
‘break’ has many precedents in our law.”’ (J.A. 27). Thus, 
the present parties join issue on the question of defendants’ 
authority to discriminate against plaintiff solely on the 
basis of size for the purpose of giving a ‘‘break’’ to smaller 
refiners. 


5 Proclamation 3279, 24 Fed. Beg. 1781, March 10, 1959. 
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Yet, defendant administrators are not, in fact, discrim- 
inating among refiners on the basis of size alone and, aside 
from this suit, the Oil Import Program has never involved 
any claim of any such questionable power. It is true that 
Section 10(b) of Oil Import Regulation 1° provides one 
basis of allocation which is related to size and graduated by 
the “‘sliding scale’? to which plaintiff objects. Standard, 
however, does not receive its allocation under Section 10(b), 
and therefore is not regulated by size alone. Standard, 
like Atlantic, is receiving its allocation under Section 10(c), 
the so-called ‘‘historical floor’’ provision. Size is only one 
of the factors taken into account. Standard, like Atlantic, 
is actually receiving an allocation bearing a reasonable 
relation to the competitive position it had established 
prior to controls. 


The regulation of business solely on the basis of size 
would present legal problems of tremendous scope and scri- 
ousness. Their solution would, by no means, be as simple 


as the Government’s papers and arguments have sug- 
gested.” If defendants were to establish the authority they 
are claiming to be at issue in this case, Atlantic, as well as 
Standard, would be subject to governmental control of a 
much more penetrating and far-reaching nature than that 
of the present allocation system. 


Oil Import Regulation 1 sets up an allocation system 
which closely approximates the pattern which existed under 
free competition before controls. This result is achieved 
through the interrelation of the ‘‘sliding scale’’ provi- 
sion with the ‘“‘historical floor’’ provision. The relief 


6 As revised and amended, 26 Fed. Reg. 11973, Dee. 14, 1961. (This 
amendment, made subsequent to the filing of appellant’s principal brief, 
has not changed the essential character and effect of the allocation system. 
See Brief for Udall and Moore, p. 2, n, 1, and p. 6, n. 6.) 


7 As witness the fact that defendants’ motion for dismissal or summary 
judgment was promptly decided against defendants by the District Court, 
ruling from the bench. 
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sought here would give Standard an importing position 
superior to that it oceupied under free competitive condi- 
tions before controls. 


It is Atlantic’s view that, if the actual operation of the 
oil import regulation is placed before the court, it will 
be sustained, not on the basis of what defendants claim they 
may do, but rather on what they have done. A judgment 
based on the actual operation of the regulation would pre- 
vent Standard from obtaining a disproportionate increase 
in its allocation solely because of its size but would not 
give defendants a declaratory judgment that they have free 
rein to regulate on the basis of size alone. 


That Atlantic’s economic future will be significantly in- 
fluenced by the outcome of this litigation is clear. That 
Atlantie’s position is fundamentally different from that of 
the existing parties is also clear. The question before this 
Court is whether Atlantic is to have some part in shaping 
a decision which, as a ‘‘practical necessity,’’ will influence 
its future. A judgment on the basis of the issues now being 
presented to the court below will seriously injure Atlantic. 
Thus, Atlantic is entitled to intervene to protect its in- 
terests. 


II. Judgment for Standard Would Compel Defendants to 
Irreparably Injure Atlantic’s Competitive Position 


Standard itself acknowledges that, if the court granted 
the relief sought herein, Standard ‘‘would necessarily and 
inevitably receive a higher allocation under any valid sys- 
tem which could replace it [7.e., the existing allocation sys- 
tem].’’ (Brief, p.5). At least three other large competitors 
of Atlantic, and probably more, would similarly receive sub- 
stantial allocation increases. (J.A. 41-48). Such increases 
would require compensating decreases in other allocations. 
There is no practical possibility that Atlantic’s allocation 
would be increased, and every probability that it would be 
decreased following a judgment for Standard. In arguing 


- 
( 


to the contrary, Standard’s brief ignores the problem that 
defendants would face if they were forced to provide enough 
oil to satisfy the beneficiaries of a judgment for Standard 
and, at the same time, remain within the rigid overall 
limit on crude oil imports set by Proclamation 3279. 


Judgment for Standard would require defendants to re- 
late import allocations to refinery inputs by means of a 
single, unvarying percentage factor. Defendants would 
also still be subject to the inflexible limitations on the over- 
all level set by Proclamation 3279. Atlantic’s investments 
in and resulting competitive use of imported oil before 
controls entitles Atlantic under the challenged regulation 
to an allocation constituting a relatively high proportion of 
its refinery inputs. As Standard recognizes (Brief, p. 5, n. 
3), no single percentage factor approaching Atlantic’s 
present factor could be made applicable to all refiners with- 
out inereasing the overall level of imports far beyond the 
rigid limit of Proclamation 3279. 


Accordingly, the possible range of choices that would be 
left to defendants by a judgment for Standard would 
not include an increase in Atlantic’s allocation. In view 
of this, a victory for Standard would compel defendants 
to give disproportionate allocation increases to Standard 
and other competitors of Atlantic, to Atlantie’s substan- 
tial, competitive detriment. 


As Standard itself recognizes (Brief, p. 4), if the Secre- 
tary should retain the historical floor after a judgment 
for Standard, the highest single factor that could then be 
applied to refinery inputs would be 7.0 percent. If the 
historical floor were eliminated, the factor could be no 
greater than 9.5 percent. Yet, Atlantie’s present allocation 
is 18.8 percent of its refinery inputs while Standard’s is 
5.6 percent.© Standard’s complaint seeks to eliminate or 


8 Allocations for Jan. 1-July 31, 1962: Atlantic—36,546, Standard—44,699 ; 
refinery inputs for year ended Sept. 30, 1961: Atlantic—194,540, Standard— 
$04,258. See Interior Department Releases of Dee. 13 and 28, 1961. 
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minimize the differentials between refiners with respect to 
these refinery input factors. Obviously, any such artificial 
leveling out process would injure Atlantic’s competitively 
attained importing position. 


Although a judgment for Standard might not ‘‘inevi- 
tably’’ result in a reduction of Atlantic’s own allocation, 
the ‘‘bound by the judgment’’ test of Rule 24(a)(2), FEp. 
R. Cw. P., is met by the absolute certainty of dispropor- 
tionate increases in the allocations of Standard and other 
competitors of Atlantic, which defendants would be forced 
to effectuate to comply with a judgment for Standard. 
Indeed, the best result that Atlantic could hope for after 
a judgment for Standard would be identical to that which 
this Court held to entitle a competing employer to inter- 
vene in the Textile Workers case.® The wage level of ap- 
pellant employer in the Textile Workers case would not 
have been directly affected by the judgment therein. Yet, 
this Court held him entitled to intervene because a judg- 
ment for plaintiff would have permitted some of his com- 
petitors to lower their wages and thus gain a competitive 
advantage. 


The test for intervention is not, as Standard argues 
(Brief, pp. 11-12), whether Atlantie’s own allocation will 
directly and inevitably be affected by the judgment. A 
judgment for Standard would force defendants to give dis- 
proportionate allocation increases to some of Atlantic’s 
competitors. Accordingly, Atlantic’s importing ability 
(and cost position) would suffer in comparison to the 
importing ability and cost position of these competitors, in- 
cluding Standard. It follows that Atlantic ‘‘is or may be 
bound by the judgment.’’ 


Atlantic’s intervention in this litigation is essential to 
enable it to present its defense of the present allocation 


% Textile Workers Union, CIO v. Allendale Co., 96 U.S. App. D.C. 401, 226 
F. 2d 765 (1955), cert. denied to subsequent decision, 351 U.S. 909 (1956). 
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system. Atlantic has a substantial economic interest in 
maintaining the status quo, and it cannot do so (as Stand- 
ard argues, Brief, p. 14) in a separate suit brought after 
the existing allocation system has been declared illegal. If 
Standard should prevail here, the Secretary would be ab- 
solutely barred from restoring the status quo. To that 
extent, such a victory has the effect of res judicata as to 
Atlantic. 


III. The Defense Raised by the Government Affords No 
Protection to Atlantic's Competitive Position 


It is apparent that defendants are not apt to press upon 
the court the arguments in support of the status quo that 
Atlantic considers necessary. <A brief filed by Atlantic in 
the District Court explains why this case is ripe for sum- 
mary judgment on the basis of Atlantic’s defense. (J.A. 
56-72). Yet, defendants made no reference to that defense 
in their motion for summary judgment,’ and they lost 


their motion. 


Nor does Secretary Udall’s affidavit (J.A. 33-39) give 
Atlantic hope that its defense will eventually be urged by 
defendants to the court. In his affidavit, defendant 
Seeretary recognizes the competitive impact of the controls 
he administers. Atlantic has made use of this recognition 
in its defense of the existing allocation system, arguing 
that the competitive, precontrol pattern of imports should 
not be disturbed more than is necessary to effectuate the 
purposes of controls (J.A. 67-68). Yet, as pointed out 
above (pp. 4-6), the papers and arguments of Government 
counsel in the court below completely ignore the precon- 
trol import pattern. 


10 The District Court granted Atlantic’s motion to file a brief amicus curiac 
in support of defendants’ motion for summary judgment. Nevertheless, there 
was no opportunity for the court even to glance at Atlantic’s brief because, 
without once leaving the bench, the court proceeded to hear oral argument 
and then immediately denied defendants’ motion without hearing from 
Atlantic. Accordingly, the District Court has never considered Atlantic’s 
arguments. 
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Wholly aside from the approach to this case taken by 
Government counsel in the District Court, the inadequacy of 
defendants’ representation of Atlantic is strikingly demon- 
strated by defendants’ brief in this Court. Although de- 
fendants represented to the District Court that ‘‘we agree 
with Atlantic that its economic interests will be directly 
affected by the disposition of this ecase’’ (J.A. 73), they 
have now closed their eyes to this earlier recognition of 
Atlantie’s interest and have embraced in toto the incom- 
patible argument of Standard that Atlantic neither is nor 
may be bound by the judgment herein. (Brief for Udall 
and Moore, p. 18). Atlantic quite obviously views de- 
fendants’ about-face as being from right to wrong, but, 
more importantly, the simple fact of the shift demonstrates 
that Atlantic must intervene to protect its own interest. 


In their brief on appeal, defendants repudiate their 
earlier recognition of Atlantic’s direct interest in this case 
by incorporating such statements from Standard’s brief 


as ‘‘there is no basis upon which it ean be reasonably con- 
cluded that a judgment for Jersey in this case would in- 
evitably result in economic detriment to Atlantic ....’’ 
(Brief for Standard, p. 14). To borrow the language of 
the Textile Workers case, the arguments adopted by de- 
fendants from Standard’s brief are ‘‘hardly an assurance 
of adequate representation for the appellants.’? 96 U.S. 
App. D.C. at 404, 226 F. 2d at 768. 


Despite present denial of Atlantic’s interest in this case, 
defendants still seek to take refuge in a spurious distinc- 
tion of the Textile Workers case. Defendants adopt an 
argument from Standard’s brief (pp. 22-23) which relies 
on a statement of defendant Secretary in the Teztile 
Workers case to the effect that the intervenors there could 
not ‘‘show themselves to be directly affected by the de- 
terminations’”’ challenged in the action. 96 U.S. App. D.C. 
at 404, 226 F.2d at 768. Standard states that, ‘‘Here, in 
contrast, Atlantic can point to no similar expression of 
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disinterest in their cause on the part of the defendants.”’ 
(Brief for Standard, p. 23). Atlantic’s principal brief ex- 
plains why this distinction is without validity. (Brief for 
Appellant, pp. 29-30). Certainly, even Standard would now 
have to abandon it in view of defendants’ adoption of argu- 
ments that Atlantic neither is nor may be bound by the 
judgment. Yet defendants, overlooking their repudiation 
of Atlantic’s direct interest in this case, incorporate in their 
brief the attempted distinction of the Textile Workers case 
based on an acknowledgment of Atlantic’s interest. De- 
fendants present a classic instance of sitting upon the 
limb that they have sawed off. 


Moreover, defendants have refrained from adopting the 
only argument in Standard’s brief that might indicate some 
appreciation for Atlantic’s position. Standard makes the 
speculative argument that defendants may represent 
Atlantic by eventually calling the court’s attention to the 
defense Atlantic considers necessary. (Brief for Standard, 
pp. 17-20). This is one of the very few portions of 
Standard’s brief that defendants chose not to adopt as 
their own. Defendants’ discriminative selection can only 
be read as a rejection of Standard’s claim that the Gov- 
ernment will advance Atlantic’s proposed defense. 


By incorporating most of Standard’s brief while passing 
over pages 17-20, defendants have not only demonstrated 
that they have no intention of adequately representing 
Atlantic, they have also effectively rebutted a substantial 
portion of Standard’s argument to the contrary. In short, 
the use by defendants of Standard’s brief thoroughly 
vindicates Atlantie’s conviction that it must intervene in 
this case in order to protect its interest. 


Standard seeks to rely on New York v. New York Tel. 
Co., 261 U.S. 312 (1923), to rebut Atlantie’s showing that 
the Government administrators do not adequately represent 
its competitive, economic interest in this case. (Brief for 
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Standard, p. 22) . Standard’s reliance is misplaced because 
New York v. New York Tel. Co. involves the effort of one 
governmental agency to intervene on behalf of another. The 
city, applicant for intervention, represented exactly the 
same interests as those already represented by the de- 
fendant public utility commission. 


Atlantic, on the other hand, has a substantial economic 
interest in the outcome of this case that is wholly different 
from the administrative interest of defendants. Atlantic 
has presented a substantial defense of the challenged order 
not heretofore presented by defendants and not likely to be 
presented in the future, Atlantic has demonstrated that 
its vital economic stake in this litigation ‘‘is or may be 
inadequately represented by the existing parties.’’ 


Standard also argues (Brief, p. 22) that ‘‘there is no 
reason for this Court to assume inadequate representation 
of Atlantic by the Government in the absence of any ‘claim 


of bad faith or malfeasance on the part of the govern- 
ment.’ Sam Fox Publishing Co., supra [366 U.S. 683 
(1961)1, at p. 689, and Atlantic has expressly disavowed 
any such claim.’’ This argument cannot be reconciled with 
the Textile Workers case, which was clearly not overruled 
on this point by the Sam Fox case, where the Supreme 
Court said, ‘‘we need not reach the question of the adequacy 
of the Government’s representation of the appellants’ 
interests... .’? Ibid. 


IV. The Holding of the Chenery Case Cannot be Applied to 
Review of a Rule Promulgated Without Elaboration of 
Grounds 


Standard’s attempt to stretch the doctrine of SEC v. 
Chenery Corp., 318 U.S. 80 (1943), to a rule-making pro- 
cedure (Brief for Standard, pp. 20-22) must be rejected. 
In the Chenery case, the Securities and Exchange Com- 
mission rendered a lengthy opinion in an adjudicatory 
matter dealing with the permissible extent of insider par- 
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ticipation in a corporate reorganization under the Public 
Utility Holding Company Act. The Commission set 
forth in extensive detail the grounds for its denial of par- 
ticipation and cited the judicial precedent upon which it 
relied. When that order was challenged by the insiders, 
the Commission sought to support its denial on grounds 
other than those considered in its opinion. 


The ease at bar involves review of an exercise of rule- 
making power. The rule involved was not accompanied by 
an claboration of grounds. In judicial review of such a 
rule neither the administrator nor an intervenor has any 
alternative but to support the challenged rule with ‘‘new 
grounds.’’? There simply are no ‘‘old grounds.’’ The ex- 
tension of the Chenery doctrine advocated by Standard 
would force courts to upset all administrative action not 
originally accompanied by a detailed statement of a valid 
ground. Such a result would be contrary to Section 4 of 
the Administrative Procedure Act, which exempts cer- 
tain rule-making, including that in a national security con- 
text, as here, even from any requirement of a general state- 
ment of ‘‘basis and purpose.’’ 


Accordingly, it is clear that the Chenery case is inap- 
plicable to judicial review of rule-making power when no 
precise grounds for the rule are, or need be, published. 
As the Court said in the Chenery case: 


‘“‘Had the Commission, acting upon its experience 
and peculiar competence, promulgated a general rule 
of which its order here was a particular application, 
the problem for our consideration would be very dif- 
ferent.’’ 318 U.S. at 92. 


11 Act of August 26, 1935, 49 Stat. 803-38, 15 U.S.C. § 79 (1958). 
12 Act of June 11, 1946, 60 Stat. 238, 5 U.S.C. § 1003 (1958). 
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V. Defendants’ Jurisdictional Challenge Is Wholly 
Without Merit 


While Standard, by its silence, implicitly concedes that 
the Court has jurisdiction over Atlantic’s appeal by virtue 
of 28 U.S.C. $1291 (1958), defendants argue that this 
Court is without power to review the District Court’s 
order because, they say, it is not a ‘‘final decision.”’* It 
would have seemed that, if there had been any doubt about 
the appealability of orders denying intervention sought as 
of right, it would have been finally put to rest by Sam Fox 
Publishing Co. v. United States, 366 U.S. 683 (1961).™ 
There, the Supreme Court said: 


‘As the Government and appellants correctly agree, 
the controlling question on the issue of jurisdiction .. . 
is whether the appellants were entitled to intervene in 
these proceedings as ‘of right.’ Sutphen Estates, Inc. 
v. United States. 342 U.S. 19 [1951], where the Court 
said: ‘If the appellant may intervene as of right, the 
order of the court denying intervention is appealable.’ 


Id., p. 20. That case requires rejection of ASCAP’s 
separate contention that the order below was not ap- 
pealable because not final... .’” 366 U.S. at 687-88. 


In interesting contrast to the position advocated here 
by Justice Department attorneys, the Solicitor General of 
the United States told the Supreme Court in the Sam Fox 
case: 


13Indeed, defendants take Atlantic’s principal brief to task for not 
amplifying upon the bare statement of jurisdiction despite a warning in 
prior motions before this Court that jurisdiction might be contested. (Brief 
for Udall and Moore, pp. 17-18). Atlantic’s research so quickly convinced it 
of the appealability of orders denying intervention sought as of right that 
it was frankly astonished that defendants had persisted in their announced 
intention to contest jurisdiction. 


14 Although defendants make no attempt to distinguish the Sam Foz juris- 
dictional discussion in their brief on appeal, they are presumably aware of that 
case inasmuch as they relied upon it exclusively in oral argument in the 
District Court (J.A. 136-37) and here have incorporated citations of it from 
Standard’s brief. (Brief for Standard, pp. 15-16, 22). 
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“The rationale of these recent cases [Sutphen 
Estates. Inc. v. United States, supra; Brotherhood of 
Railroad Trainmen v. Baltimore & O. Ry., 331 U.S. 519 
(1947)] thus appears to be that if the applicant ‘may 
intervene as of right, the order of the court denying 
intervention is appealable’ (Sutphen case, supra); and 
thus that, in order to determine whether an appeal lies, 
the Court must examine the merits of the claim for 
intervention. If the applicant had the right to inter- 
vene, the order denying intervention is appealable and 
must be reversed (Brotherhood case, supra); if, on 
the other hand, there was no right to intervene, then 
the order denying intervention is not apnealable. and 
the appeal is dismissed (Sutphen and Westinghouse 
eases [Westinghouse Broadcasting Co. v. United 
States, 364 U.S. 518 (1960)1, supra).’’ Brief for the 
United States, p. 34. 


The jurisdictional statute in the Sam For case was See- 
tion 2 of the Expediting Act,” which allows direct appeals 
to the Supreme Court from ‘‘the final judgment’’ in cer- 
tain cases. Section 1291, the jurisdictional statute in the 
ease at bar, permits appeals from ‘‘all final decisions.’’ 
Tf any distinction can be drawn between the concepts of 
finality established by these two statutes, it is apparent that 
the Expediting Act establishes the narrower test. Cf. Col- 
lins v. Miller, 252 U.S. 364 (1920). Yet, it has been estab- 
lished beyond question that the Expediting Act permits ap- 
peals from orders denying intervention sought as of right.” 
A fortiori, orders denying intervention sought as of right 
possess the degree of finality that supports an appeal under 
Section 1291. 


Defendants seem to argue that the Interlocutory Appeals 
Act of 1958, 28 U.S.C. §1292(b) (1958) has, in some 


15 Act of Feb. 11, 1903, 32 Stat. 823, as amended, 15 U.S.C. § 29 (1958). 


16 Sam For Publishing Co. v. United States, supra; Sutphen Estates Inc. 
v. United States, supra; Brotherhood of Railroad Trainmen v. Baltimore $ 
O. Ry., supra; Missouri-Kansas Pipe Line Co. v. United States, 312 US. 
502 (1941). 
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mysterious manner, altered and constricted the concept of 
finality under Section 1291. Yet, in a case decided since 
enactment of the Interlocutory Appeals Act, the First 
Circuit has held: 


“Sections 1291 and 1292 are mutually exclusive. It 
seems too clear for argument that this court should 
not be flooded with applications under § 1292 for leave 
to appeal from ‘final decisions’ which are appealable 
under $1291.’ In re Heddendorf, 263 F. 2d 887, 891 
(1st Cir, 1959): accord, Moone, FEDERAL Practice 726 
(Rules and Official Forms, as Amended, Supp. 1961). 


Defendants’ argument about the effect of Section 1292(b) 
on Section 1291 flies directly in the face of the unambiguous 
legislative history of the Interlocutory Appeals Act. There 
is no evidence that enactment of Section 1292(b) was in- 
tended to deprive courts of jurisdiction over any type of 
appeals. To the contrary, it is clear that the purpose of 
the statute is to permit certain appeals not formerly avail- 
able. See S. Rep. No. 2434, 85th Cong., 2d Sess. (1958) ; 
Wright, The Interlocutory Appeals Act of 1958, 23 F.R.D. 
199, 202-04 (1959); Comment, 69 Yate L.J. 333. 335-41 
(1959). 


Since defendants’ challenge to jurisdiction so obviously 
lacks merit, we would normally consider it unnecessary to 
refer to the many cases in various federal appellate courts 
which hold appealable orders denying intervention sought 
as of right. However, in view of defendants’ assertion 
(Brief for Udall and Moore, p. 17) that not a single such 
ease exists, at least since enactment of the Interlocutory 
Appeals Act, we again direct attention to a few such cases 
which were cited in our principal brief. Kozak v. Wells, 
978 F. 2d 104 (Sth Cir. 1960); Formulabs, Inc. v. Hartley 
Pen Co., 275 F.2d 52 (9th Cir.), cert. denied, 363 U.S. 830 
(1960) ; Ford Motor Co. v. Bisanz Bros., Inc., 249 F. 2d 22 
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(Sth Cir. 1957); Textile Workers Union, CIO v. Allendale 
Co., supra. % 


CONCLUSION 


For the reasons stated in our main brief and for the 
additional reasons stated in this reply brief, we respectfully 
submit that the order of the District Court should be 
reversed and the case remanded with instructions that the 
motion of the appellant for leave to intervene be granted. 


Respectfully submitted, 


Henry B. WEavER, JE. 
Ray S. Doxapson 
Txomas C. MarrHews, JR 
Grorce A. AVERY 
Attorneys for Appellant 
Of Counsel: 


Roy W. Joxuys, Esq. 
260 South Broad Street 
Philadelphia 1, Pennsylvania 


WEavER AND GLASSIE 
1225 19th Street, N. W. 
Washington 6, D. C. 


February 5, 1962 


17 The Supreme Court has also held that federal appellate courts have 
power to reverse orders denying intervention sought as of right. Kaufman 
v. Societe Internationale, 343 U.S, 156 (1952); Dickinson v. Petroleum 
Conversion Corp., 338 U.S. 507 (1950). 
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IN THE 


United States Court of Appeals 


For tHe District or CoLumBiA CIRCUIT 
No. 16,725 


Tue INDEPENDENT REFINERS ASSOCIATION OF AMERICA, 
Farmers Union Centra, ExcHance, INCORPORATED, 
Tue Frontier Rerininc Company, 
Sioux Om Company, Appellants, 


v. 
Sranparp Or Company (Incorporated in New Jersey), 


Stewart L. Upatz, Secretary of the Interior, 
J. Corpext Moore, Administrator, Oil Import 
Administration, Department of the Interior, 
Appellees. 


Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This appeal by the Independent Refiners Association 
of America, Farmers Union Central Exchange, Incorpo- 
rated, The Frontier Refining Company and Sioux Oil 
Company, is taken from a final order of the United States 
District Court for the District of Columbia, entered No- 
vember 9, 1961, denying appellants’ motions to intervene 
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under Rules 24(a) and 24(b) of the Federal Rules of Civil 
Procedure. Timely Notice of Appeal has been given and 
the record in the lower court duly filed, as prescribed by 
statute and the Rules of this Court. 


The complaint, filed August 2, 1961, invoked the juris- 
diction of the District Court pursuant to 28 U.S.C. § 1331, 
28 U.S.C. § 2201, 28 U.S.C. § 2202, 5 U.S.C. § 1009, and 
Sections 11-305 and 11-306 of the District of Columbia Code. 


The jurisdiction of this Court rests on 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


This is an appeal from the denial, by the United States 
District Court for the District of Columbia (McGarraghy, 
J.), of the motions of the Independent Refiners Association 
of America, Farmers Union Central Exchange, Incorpo- 
rated, The Frontier Refining Company and Sioux Oil Com- 
pany to intervene as parties defendant in the action en- 
titled Standard Oil Company (Incorporated in New Jersey) 
v. Stewart L. Udall, Secretary of the Interior, J. Cordell 
Moore, Administrator, Oil Import Administration, Depart- 
ment of the Interior. (Civil Action No. 2496-61). 


In that proceeding Standard Oil Company (Incorporated 
in New Jersey), hereafter sometimes called Standard Oil, 
by complaint filed August 2, 1961, seeks to have declared 
invalid the provision of the regulations promulgated by 
the Secretary of the Interior pursuant to authority dele- 
gated to him under Presidential Proclamation 3279" which 
imposes the ‘‘sliding scale’?? method of allocation of im- 
ported crude oil, and to have declared invalid any method 
of allocation which distributes quotas ‘‘in inverse propor- 
tion to the size of refinery inputs’? (Com., pp. 10, 11, J.A. 
10, 11). 

1 Pertinent provisions of the Proclamation are set out in the Appendix to 
this brief, hereafter referred to as ‘‘ Appendix’’. 


2 Section 10(b) of Oil Import Regulation I, as revised and amended, which 
imposes the ‘‘sliding scale’’ is set out in the Appendix. 
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Defendants on September 8, 1961, moved to dismiss the 
complaint or, in the alternative, for summary judgment; 
contending that the sliding scale is a lawful exercise of 
the authority delegated by the Proclamation (Def. Br. pp. 
12-20, J.A. 23-32). 


Appellants moved pursuant to Rule 24 F.R.C.P. to in- 
tervene as defendants, on October 24, 1961, after it became 
apparent that the plaintiff and defendants had so framed 
the issues in the case that substantial economic interests of 
appellants were not adequately represented and that conse- 
quently, appellants’ survival in the refining industry is at 
stake in the litigation (IRAA affidavit par. 5, J.A. 97). The 
order of the District Court denying appellants’ motions to 
intervene was entered November 9, 1961. 


1. Background of the Mandatory Import Program 


During the decade of the nineteen fifties, the rapidly 
inereasing importation of low cost foreign crude oil into 


the United States became a matter of serious concern 
both to the domestic petroleum industry and to govern- 
ment agencies and officials dealing with petroleum matters. 


Serious involvement by the Federal Government with 
the oil import problem commenced in 1954 when the Presi- 
dent appointed a Cabinet Committee on Energy Supplies 
and Resources Policy to study oil imports. The committee, 
after investigation, recommended that imports should not 
exceed the 1954 relationship of imports to domestic crude 
oil production. 


Further studies were undertaken between 1954 and July 
29, 1959 when the Voluntary Import Program was inaugu- 
rated (Farmers Union affidavit, Appendix A, p. 2, J.A. 
120). Under the Voluntary Import Program, import quotas 
were established by the government for qualified im- 
porters and the recipients were to adhere voluntarily to 
such quotas. However, because of non-compliance by some 
importers with the quotas thus established, further study 
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of the situation was undertaken by the Office of Civil and 
Defense Mobilization (Farmers Union affidavit, Appendix 
A, pp. 1, 2, J.A. 119, 120). The recommendation of the 
Director of the Office of Civil and Defense Mobilization led 
ultimately to the establishment, through Proclamation 3279 
of March 10, 1959, of the Mandatory Import Program (J.A. 
3). 
2. The Proclamation 


The Proclamation, after finding that crude oil and its 
derivatives were being imported in such quantities as to 
threaten national security, fixed permissable imports at 
approximately 9% of total crude oil demand in the United 
States, and directed the Secretary of the Interior to issue 
regulations allocating permissable imports, which regula- 
tions should provide ‘‘for a fair and equitable distribution 
among persons having refinery capacity .. . in relation to 
refinery inputs during an appropriate period or periods 
selected by the Secretary and may provide for a distribu- 
tion in such manner as to avoid drastic reductions below 
the last allocation under the Voluntary Import Program’’ 
(Section (3)(b) (1), Appendix p. 39). 


8. The Mandatory Import Program 


On March 13, 1959, the Secretary of the Interior pro- 
mulgated Oil Import Regulation I, which as revised and 
amended, imposes the sliding scale under attack in this 
proceeding (Appendix, p. 40). This Regulation has con- 
tained the so-called sliding scale, unmodified, from the 
date of its promulgation. Under the sliding scale as it 
existed at the time Standard Oil instituted this suit, eli- 
gible importers are permitted to import 11.1 percent of the 
first 10,000 barrels per day of refinery inputs, 10.2 percent 
of the second 10,000 barrels per day, 9.3 percent of the 
third 10,000 barrels per day and in like manner with de- 
creasing percentages for higher inputs. This is what 
Standard Oil terms a system ‘‘that distributes quotas in 
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an inverse relation to the size of refinery inputs’’ (Com., 
p. 10, 11, J.A. 10, 11). 


In point of fact, this characterization by plaintiff- 
appellee is inaccurate. Every refiner receives precisely 
the same allocation for each of the input brackets. In other 
words, Standard Oil receives 11.1% of its first 10,000 b/d 
of oil inputs just as does every other refiner. For the 
second 10,000 b/d of ernude oil inputs Standard Oil re- 
ceives 10.2%, as does every other refiner; and so on 
for each bracket.® 


4. Competition Between Appellants and Plaintiff-Appellee 


Each member of the Independent Refiners Association 
of America, hereafter IRAA, and each of the other appel- 
lants receive an allocation of crude oil, computed on the 
basis of the sliding scale, subject to the present 70 per- 
cent historical minimum, to be imported into Districts I-IV 
(Int. Br. pp. 6 to 10, J.A. 83-88). 


Standard Oil is the largest of the major integrated oil 
companies and through various subsidiaries, engages ex- 
tensively in the production, refining, transportation and 
marketing of petroleum and petroleum products in inter- 
state and foreign commerce (Int. Br. p. 2, J.A. 78). Appel- 
lants, on the other hand, are not so integrated and must 
rely principally on the refinery operation as a source 
of income (IRAA affidavit, p. 3, J.A. 98). 


Districts I-IV constitute virtually a common market for 
petroleum and petroleum products, so that products re- 
fined by plaintiff-appellee at its coastal refineries are 
market throughout Districts I-IV in direct competition 


3It should be noted that historical importers are permitted to import crude 
oil on the basis of the sliding scale or the historical pattern, whichever gives 
them the right to import the greater amount. Standard Oil in fact imports 
on the historical basis and not on the basis of the sliding scale which it is 
attacking, since it thus can import more crude oil. 
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with products refined and marketed by appellants in the 
various areas in which they operate (IRAA affidavit, par. 
(5)(j), J-A. 101). 


5. Effect of the Mandatory Import Program on Competition 
Between Appellants and Plaintiff-Appellee 

The basic reason for the imposition of restrictions on 
the importation of foreign crude oil is the substantial 
price differential in favor of foreign oil which, at present 
levels, affords an importer of foreign crude a raw material 
cost one-third to two-thirds lower than a purchaser of do- 
mestie crude (IRAA affidavit, par. (5)(i), J-A. 101). It 
is this differential in favor of foreign crude oil which 
threatens the existence of the domestic crude oil producer 
through the prices that can be paid by refiners for domes- 
tie crude oil (Int. Br. pp. 7, 8; J.A. 84). This differential 
in turn results, for the refiner operating with imported 
crude, in a refinery margin two to three times greater 
than that of a refiner using only domestic crude. (IRAA 
affidavit, par. (5) (i), J-A. 101). The independent refiner, 
solely by virtue of the allocation of imported oil, is able 
to average down costs to a point at which the refinery 
margin is adequate to permit the marketing of competi- 
tively priced products. (IRAA affidavit, par. (5)(m), J.A. 
102). Were it not for an allocation system weighted to 
take into account the higher unit costs burdens of small 
refiners, the independent would be unable to continue as 
a competitive force in the refining industry (Frontier affi- 
davit, par. 12, J.A. 129). 


6. The Effects of this Litigation on the Appellants 


Should Standard Oil prevail, and the sliding scale be 
declared invalid, independent refiners, including appellants, 
will cease to exist as a competitive force in the petroleum 
industry (Int. Br., p. 8, J.A. 85, 86). While Standard Oil 
does not ask that any particular method of allocation be 
imposed, a declaration that the sliding scale is invalid can 
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only result in decreased allocations to appellants and sub- 
stantial increases in allocations to Standard Oil and other 
major integrated oil companies (IRAA affidavit, par. (5) 
(n) and Appendices B and C, J.A. 103, 107-114). Appel- 
lants with only the refinery margin from which to purchase 
feedstock, pay transportation costs, other direct and in- 
direct operating costs, provide for interest on investment, 
amortization of existing facilities and provide for new 
investment in plant and equipment, would be forced to rely 
on higher cost domestic crude. The results are predictable. 
Either the price of domestic crude would be forced down, 
with disastrous consequences to independent producers, or 
the independent refiner would be forced either to shut down 
or to sell out to larger competitors (Frontier affidavit, par. 
10, Sioux affidavit, par. 8, J.A. 128, 132, 133). 


Substantial increases in the volume of lower cost foreign 
oil available to Standard Oil and other major oil com- 
panics, coupled with lowered allocations to independent 
refiners would allow the majors to adjust product prices 
at the refinery level to a point at which the independent 
refiner operating on domestic crude, would be unable to 
market a competitively priced product (IRAA affidavit, 
par. (5)(i), J.-A. 101). The result is a price squeeze sound- 
ing the death knell of this competitive force and the de- 
mise of the independents who are appellants here (Int. 
Br., p. 8, J.A. 85, 86). 


7. The Nature of the Government Defense and Appellants’ 
Position 


Defendants have moved for a dismissal of the complaint, 
or, in the alternative, for summary judgment (J.A. 11). On 
December 15, 1961, that motion was denied by the District 
Court. Judge Holtzoff, in denying the motion, stated at the 
hearing that substantial issues of fact had been raised as 
to whether the sliding scale was a ‘‘fair and equitable’ 
method of allocation within the meaning of Proclamation 
3279. In the brief accompanying its motion, the govern- 
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ment sought to uphold the sliding scale on the ground that 
the Secretary of the Interior was given a broad delegation 
of authority and that the exercise of his expert judgment 
can be disturbed only if it lacks any rational basis (Def. 
Br. pp. 12-20, J.A. 23-32). The brief also pointed out that 
the conclusion was reached by defendants-appellees, that 
independent refiners must receive allocations great enough 
to enable them to offset the price differential in favor 
of foreign crude oil, if they were to continue as part ofa 
healthy refining industry (Def. Br., p. 16, J.A. 27). 


Nowhere, however, do defendants marshal the facts 
and circumstances in the highly complex petroleum in- 
dustry which must be presented to demonstrate the valid- 
ity of the sliding scale as related to independent com- 
panies; the price of domestic crude oil, and the survival 
of the independent producer; the relationship of the re- 
finer to this survival; the effect upon market conditions; 
the problem of available, strategically located refining ca- 
pacity in the event of war; and the ultimate consequences 
to the consumer of petroleum products. It is these critical 
facts and relationships which give meaning to the narrow 
ambit of consistent administrative determination to which 
defendants-appellees confine their attention, and which 
justify the interpretation of defendants-appellees under the 
Presidential Proclamation. These conditions can best be 
shown by appellants whose present existence has resulted 
from, and economic future will depend upon, on a day to 
day basis, correct decisions concerning this web of econo- 
nomic and strategic circumstance. 


8. The Denial of Appellants’ Motion to Intervene 


Both plaintiff-appellee and defendants-appellees opposed 
appellants’ motions to intervene as of right under Rule 24 
(a)(2) of the Federal Rules of Civil Procedure. Plaintiff- 
appellee opposed appellants’ motions for permissive in- 
tervention under Rule 24(b)(2) of the Federal Rules of 
Civil Procedure. Defendants-appellees did not oppose ap- 
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pellants’ motions for permissive intervention but stated 
that there was no need for participation by appellants and 
that appellants sought to interject material that might de- 
lay adjudication of the rights of the original parties (Def. 
Response, J.A. 140). 


After oral argument, the District Court, on November 
9, denied without opinion, appellants’ motions to inter- 
vene. The order entered by the Court recited that repre- 
sentation of appellants’ interests by defendants-appellees 
was adequate; that appellants would not be bound by a 
judgment in the action, and that intervention by appellants 
would unduly delay adjudication of the rights of the origi- 
nal parties (J.A. 158). It is from this order that appel- 
lants have appealed. 


STATUTE, PROCLAMATION, REGULATIONS AND 
FEDERAL RULES INVOLVED 


The following Statute, Proclamation, Regulations and 


Federal Rules are involved: 


1. Section 8 of the Trade Agreements Extension Act 
of 1958 (Act of August 20, 1958) 72 Stat. 678, 19 
U.S.C. 1352a (1958). 


Subsections (b) and (c) are printed in the Ap- 
pendix. 


2. Presidential Proclamation No. 3279, March 10, 1959, 
24 Fed. Reg. 1781, as amended through Proclamation 
No. 3389, January 17, 1961, 26 Fed. Reg. 811. 

Sections 1.(a), 2.(a)(1), 3.(a), and 3.(b)(2) are 
printed in the Appendix. 

3. Oil Import Regulation I, March 13, 1959, 32A C.F.R. 
ch. X, as revised and amended through June 21, 
1961, 26 Fed. Reg. 5396. 

Sections 3., 10., 22.(d) and 22.(e) are printed in 
the Appendix. 
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4. Rules 24(a)(2) and 24(b)(2) of the Federal Rules 
of Civil Procedure. 


These provisions are printed in the Appendix. 


STATEMENT OF POINTS 
I 


The District Court erred in refusing to grant applicants’ 
motions to intervene as of right under Rule 24(a)(2) of 
the Federal Rules of Civil Procedure. Applicants’ motions 
and supporting material establish their right so to 
intervene. 


II 


The District Court erred in declining to permit appellants 
to intervene under Rule 24(b)(2) of the Federal Rules of 
Civil Procedure. Appellants’ motions and supporting 
material establish the relevancy, materiality and necessity 
of permissive intervention. 


SUMMARY OF ARGUMENT 


I. Issues implicit in the suit brought by Standard Oil 
affect an entire industry and its related competitive 
structure and are grounded upon economic facts peculiarly 
within the knowledge of appellants. These economic facts 
and the totality of issues, narrowly and erroneously 
circumscribed by Standard Oil in its complaint, give rise 
to the right of appellant to intervene and make denial of 
permissive intervention and abuse of discretion. 


II. Appellants are directly in competition with Standard 
Oil and are importers under the sliding scale which 
Standard Oil is attacking. 


III. Due deference to principles of law and the pos- 
sibility that defendants, Udall and Moore, could adequately 
represent appellants made it imprudent to seek interven- 
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tion prior to the time appellants’ motions for leave to 
intervene were filed. When it became clear that appellants 
had to seek intervention as the only course available 
properly to protect their interests, it was promptly done 
and in timely fashion. 


IV. Standard Oil cannot and does no represent appel- 
lants’ interests. 


V. Defendants-Appellees, Udall and Moore, may not 
adequately represent appellants’ interests. 


VI. The mere fact that the government and appellants 
are on the same side of the case does not guarantee to 
appellants that representation by the Secretary and Ad- 
ministrator may not be inadequate. It is the economic 
facts to which the law is applied, not the law as an 
abstraction, which must determine whether representation 
of appellants’ interests may be inadequate. 


VII. The essential interest of appellants is survival. 


Adequate representation of this interest in the complex 
circumstances of the refining industry may adequately be 
represented only by appellants. 


VIII. Any decision or settlement in favor of Standard 
Oil will inevitably bind appellants. The existing decisions 
determine that such result in the circumstances of this 
litigation, fully complies with the requirements of Rule 
24(a)(2) of the Federal Rules of Civil Procedure. 


IX. The facts and issues and interests of appellants are 
such as to make a determination not to permit intervention, 
and abuse of discretion. Appellants should be granted the 
privilege of intervention pursuant to Rule 24(b) (2) of the 
Federal Rules of Civil Procedure. 
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ARGUMENT 


I. Issues Implicit in the Suit Brought by Standard Oil Affect 
an Entire Industry and Its Related Competitive Structure 
and Are Grounded upon Economic Facts Peculiarly within 
the Knowledge of Appellants. These Economic Facts and 
the Totality of Issues, Narrowly and Erroneously Circum- 
scribed by Standard in Its Complaint, Give Rise to the 
Right of Appellant to Intervene and Make Denial of Per- 
missive Intervention an Abuse of Discretion 


Appellants, hereinafter sometimes collectively identified 
as Independent Refiners, seek intervention as a matter of 
right pursuant to Rule 24(a)(2) of the Federal Rules of 
Civil Procedure. Alternatively, Independent Refiners seek 
permissive intervention pursuant to Rule 24(b)(2) of the 
Federal Rules on the ground that the position taken by 
them presents questions of law and fact in common with 
the main action, consideration of which are necessary to 
a proper resolution of the controversy. 


To intervene as of right, the Independent Refiners need 
only show that representation by the existing parties may 
be inadequate; that these applicants for intervention will 
be bound by a decision in the principal case and that the 
application for intervention has been timely filed. Per- 
missive intervention is, of course, discretionary ; but having 
demonstrated that the defenses proposed by appellants 
present questions of law and fact in common with the 
main action, it would be an abuse of discretion to deny 
intervention where the economic interests at stake are as 
complex, far reaching and vital to appellants and the 
economy in general as they are in this litigation. Textile 
Workers Union, CIO v. Allendale Co., 96 U. S. App. D. C. 
401, 226 F. 2d 765 (1955), cert. denied to subsequent 
decision, 351 U. S. 909 (1956) ; Wolpe v. Poretsky, 79 U.S. 
App. D. C. 141, 144 F. 2d 505, cert. denied, 323 U. S. 177 
(1944). 


Both intervention as of right and permissive interven- 
tion are basically grounded upon the economic facts which 
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led Standard Oil to bring this litigation in the first place. 
Narrowly sclected, adroitly cast, and defended against 
solely within the framework and on the terms chosen by 
Standard Oil (as evidenced in Standard Oil’s complaint), 
issues affecting an entire industry and a competitive 
structure will be resolved, absent participation by appel- 
lants, without regard to the totality of interests at stake, 
the real controversy which rages or the critical facts and 
factors which lie peculiarly within the ken of the refining 
industry, as distinguished from the government executives 
who have put into operation the program under attack by 
Standard Oil. 


It is the purpose of this brief to emphasize the economic 
facts and broader issues which, in keeping with applicable 
principles of law, entitle appellants to intervene as of right 
or, alternatively, which make denial of permissive inter- 
vention an abuse of discretion. 


II. Appellants Are Directly in Competition with Standard Oil 
and Are Importers under the Sliding Scale which Standard 
Oil is Attacking 
Appellant, Independent Refiners Association of America, 
hereafter sometimes known as IRAA, is a nonprofit cor- 
poration organized and existing under the laws of the 
District of Columbia. It is an association of independent 
refiners all of whom are organized, existing and operating 
in the United States. Each of the operating members of 
the Association receives an allocation of crude oil to be 
imported into the United States. Each of the operating 
members also competes directly in its marketing area with 
the nationwide operations of Standard Oil and its sub- 
sidiaries (IRAA affidavit, pp. 2, 3, J. A. 100, 101). 


Appellant, Farmers Union Central Exchange, Incor- 
porated, hereafter sometimes known as Farmers Union, 
is a federated cooperative corporation organized and 
existing under the laws of Minnesota. Farmers Union, in 
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its petroleum activities, is principally a refiner and through 
local coperatives which own all of its stock, a marketer 
of petroleum products in interstate commerce. In the 
course of its business, Farmers Union receives an alloca- 
tion of crude oil, computed on the basis of the sliding scale, 
to be imported into Districts I-IV. Farmers Union, in its 
marketing area, competes directly with Standard Oil and 
its subsidiaries (Farmers Union affidavit, p. 3, J. A. 117). 


Appellant, The Frontier Refining Company, hereafter 
sometimes known as Frontier, is a corporation organized 
and existing under the laws of Wyoming. Frontier is 
principally a refiner of petroleum products which has 
incidental production of petroleum moving in interstate 
commerce and markets products in interstate commerce. 
In the course of its business Frontier receives an allocation 
of crude oil, computed on the basis of the sliding scale, to 
be imported into Districts I-IV. Frontier competes directly, 
in its marketing area, with Standard Oil and its sub- 
sidiaries (Frontier affidavit, p. 2, J. A. 126). 


Appellant, Sioux Oil Company, hereafter sometimes 
known as Sioux, is a corporation organized and existing 
under the laws of Colorado. It is principally a refiner and 
marketer of petroleum products in interstate commerce. 
In the course of its business Sioux receives an allocation 
of crude oil, computed on the basis of the sliding scale, to 
be imported into Districts I-IV. Sioux competes directly 
in its marketing area with Standard Oil and its sub- 
sidiaries (Sioux affidavit, p. 2, J. A. 130, 131). 
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III Due Deference to Principles of Law and the Possibility 
that Defendants, Udall and Moore, Could Adequately Rep- 
resent Appellants Made It Imprudent to Seek Intervention 
Prior to the Time Appellants’ Motion for Leave to Inter- 
vene Were Filed. When It Became Clear that Appellants 
Had To Seek Intervention as the Only Course Available 
Properly to Protect Their Interests, It Was Promptly Done 
and in Timely Fashion 


No serious question as to the timeliness of appellants’ 
motions to intervene can be raised. Appellants did not 
plunge headlong into the litigation. They waited until the 
response of defendants Udall and Moore could be filed and 
appraised. Mindful of the admonition in Jewel Ridge 
Coal Corp. v. Local 6167, 3 F.R.D. 251 (W.D. Va. 1943), 
that a petition to appear amicus curiae might be sufficient 
to provide appellants with adequate protection, they 
awaited the outcome of such a petition filed in this same 
litigation in the District Court by Mohawk Petroleum 
Corporation. (Motion of Mohawk Petroleum Corporation 
for Leave to Appear Amicus Curiae, filed in the United 
States District Court for the District of Columbia, Civil 
Action No. 2496-61, denied after oral argument, on 
October 4, 1961). 


After careful consideration of the positions advanced 
by defendants and the adverse resolution of Mohawk’s 
petition, appellants concluded that only intervention would 
adequately protect appellants’ interests. Appellants there- 
after promptly filed the motions for leave to intervene, 
denial of which gives rise to this appeal. 


IV. Standard Oil Cannot and Does Not Represent 
Appellants’ Interests 


Plaintiff - appellee, Standard Oil, appellant Atlantic 
Refining Company, and appellants, IRAA, Farmers Union, 
Frontier and Sioux, are engaged in a struggle of immense 
economic consequence. Defendants, Udall and Moore, are 
the focal point at which the struggle is joined and the 
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fulerum about which the competitive forces at work 
revolve. 


In essence, Standard Oil is making a direct attack on the 
survival of the appellants, Independent Refiners, through 
a direct attack upon the sliding scale, promulgated and 
administered by defendants, Udall and Moore. What 
Standard Oil will gain by this attack, if successful, will 
be at the expense of appellants, Independent Refiners, and 
all independent refiners similarly situated. 


The system which Standard Oil attacks is so framed 
that if Standard Oil wins, IRAA, Farmers Union, Frontier, 
Sioux and all independent refiners similarly situated must 
lose (IRAA affidavit, Appendices B and C, J. A. 107-114). 
Defendants Udall and Moore are the balance point, a 
fulerum. Like a catalyst in a chemical reaction, they 
assist in the resolution of the compound forces which 
Congress and the President directed should be resolved, 
without entering into the reaction itself or being directly 
involved in its outcome. 


Standard Oil says in essence that the ‘‘fair and 
equitable’? test of the Presidential Proclamation (3279) 
requires the defendants to use the same percentage factor 
for every refiner. The present rules, as above described 
(Appendix, p. 40), establish a weighted percentage, de- 
clining by brackets according to the crude oil input of 
refiners. Necessarily, if the same percentage factor is 
universally applied, the largest refiners will get more; 
and, since the total amount to be so distributed is fixed, the 
smaller refiners will get less. 


It is this increase to Standard Oil and this deprivation 
to appellants—and the immense economic consequences 
which follow—that this litigation is about. Clearly 
plaintiff-appellee, Standard Oil, cannot and does not 
represent, adequately or otherwise, appellants’ interests. 
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V. Defendants-Appellees, Udall and Moore, May Not 
Adequately Represent Appellants’ Interests 


Appellants sought intervention when, as pointed out, 
they reached the conclusion that the positions of defend- 
ants, Udall and Moore, could not adequately represent 
the interests of appellants in the outcome of the litigation. 
Most fundamentally, the reason Udall and Moore do not 
adequately represent appellants’ interest is that they 
appear to perceive the litigation as an abstract challenge 
of their authority rather than what it really is—an attack 
upon the survival of the independent refining segment of 
the petroleum industry, the related competitive forces, and 
the continued existence as business entities of appellants 
and those they represent.* 


Defendants in their presentation to the District Court 
(Motion to Dismiss or in the Alternative for Summary 
Judgment, denied by Holtzoff, J. without opinion on 
December 15, 1961) in effect advanced two propositions: 


(1) it is valid to base a discrimination on size alone; 
(2) Udall as Secretary of the Interior has broad discretion 
which can be disturbed only if lacking a rational basis. 
However meritorious this position may be as a declaration 
of abstract principles—and it may be that defendants, in 
the proper exercise of their official functions, can go no 


4 Plaintiff in oral argument has several times alluded to the possibility of 
the Court having in this litigation up to 130 separate parties, should appel- 
lants, or appellant Atlantic, be permitted to intervene (Record, plaintiff ’s 
points in opposition to appellants, p. 4). Of course, only appellants and 
appellant Atlantic have sought intervention despite the fact that the com- 
plaint in the action was filed almost five months ago. Such a statement 
ignores the fact that the law as set forth in Rule 24 of the Federal Rules 
of Civil Procedure speaks about rights of parties whose interests may be 
affected and is unlimited as to number; as well as the further fact that the 
intervention sought by IRAA measurably reduces the number of possible 
intervenors should even the most horrible of Standard Oil’s fears come to 
pass. The significant thing about the statement, however, is not its irrele- 
vance but its clear indication of recognition by Standard Oil of the number 
of refiners who would be directly, immediately and adversely affected by the 
economic consequences resulting from a successful attack by Standard Oil. 
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farther—it does not reach the essence of Standard Oil’s 
attack nor does it bring the controversy out of the narrow 
framework in which Standard Oil has placed it; and in so 
failing, makes examination in terms of industry reality an 
impossibility. 

Neither Standard Oil’s pleading nor Udall’s or Moore’s 
response present fully the indisputable material facts and 
issues necessary to a proper resolution. Indeed, Standard 
Oil’s complaint appears to have been carefully drawn to 
avoid a disclosure of the special interests of appellants 
which are so vitally affected; and the defendants’ response, 
while directed to a thorough analysis of plaintiff and its 
prosperity, does little to point out, much less analyze, the 
adversity which would be visited upon appellants, the 
entire refining industry, the domestic producers, the con- 
suming public, the concept of competitive enterprise and 
the national defense, should Standard Oil prevail. In 
short, representation of the special interests of appellants 


is not vigorously pursued; ‘‘a positive showing that. . . 
representation is inadequate is not necessary. The rule 
requires only that it may be inadequate.”’ Kozak v. Wells, 
978 F. 2d 915 (Sth Cir. 1960); see also Clark v. Sandusky, 
205 F. 2d 915 (7th Cir. 1953).> As to appellants, the record 
is clear that representation ‘‘may be inadequate’’. 


5 Appellants are not unmindful of the holding in Jewel Ridge supra. In 
Jewel Ridge, an Association sought to intervene, alleging substantially the 
same thing as the plaintiff in that case. Unlike the proceeding here, in 
which each appellant or member of the IRAA, is entitled as a matter of 
law to an ascertained and ascertainable allocation of imported oil which is 
thrown into jeopardy by the complaint of Standard Oil, there was in Jewel 
Ridge no such ‘‘legal interest’? in the applicant for intervention which gave 
rise to definite legal rights, In the proceeding here, no appellant is seeking 
to enforce an alleged right against the defendants or to interpret the deter- 
mination of the government, nor is any appellant seeking to intervene on 
such a ground. Appellants in this proceeding are seeking merely to protect 
rights accorded them through actions of the defendants, which rights in their 
relationship to appellants, defendants do not and cannot themselves properly 
or fully represent. 
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VI. The Mere Fact that the Government and Appellants Are 
on the Same Side of the Case Does Not Guarantee to Ap- 
pellants that Representation by the Secretary and Admin- 
istrator May Not Be Inadequate. It Is the Economic Facts 
to Which the Law Is Applied, Not the Law as an Abstrac- 
tion, which Must Determine Whether Representation of 
Appellants’ Interests May Be Inadequate 


In their opposition to appellants’ motions for leave to 
intervene, the defendants relied upon the dismissal of 
appellant Atlantic’s motion to intervene and upon Sam 
Fox Publishing Company v. United States, 366 U.S. 683 
(1961), as determinative of all issues (Def. Opposition, 
J. A. 140). Apparently, defendants believe that if they 
are parties, appellants’ interests will, in all circumstances 
and regardess of the facts, be adequately represented. 
Standard Oil, to some extent, seems to share this view 
(Record, plaintiff’s points in opposition, p. 3).° 


The matter of the propriety of the ruling as to appellant 
Atlantic is before this Court now. There are certain 
critical distinctions which indicate that this reliance is 
misplaced. 


Atlantic has made no allegation that the interest of 
Atlantic in the litigation is one of survival. Appellants 
in the case at bar have so stated and have supported the 
statements with affidavits. The interests at stake are 
therefore quite different. 


Atlantic is concerned with protecting the historical 
method of allocation as to which no prayer for relief has 
been made by Standard Oil. Appellants are concerned 


6 Plaintiff has taken the position that no reason was advanced why appel- 
lants’ interests will not be adequately represented by counsel for the govern- 
ment. Reasons, of course, were advanced in the Court below (Int. Br., 
pp. 9-13, J. A. 86-92) and will be outlined in Section VII of this Argument. 
Moreover, the issue is not as to counsel or whether or not counsel adequately 
performs the job; instead, it is whether or not the ‘‘existing partics’’ Udall, 
Moore and Standard Oil—provide adequate representation (Rule 24(a)(2), 
Federal Rules of Civil Procedure). 
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vitally and directly with preserving that which is attacked 
by Standard Oil—the sliding scale. 


In Atlantic’s circumstances there is no direct question 
of adequacy of representation, for there is no subject in 
which Atlantic is interested directly under attack by 
Standard Oil and hence, no direct interest to be repre- 
sented. In the case of appellants there is a direct attack 
on a government regulation which, if successful, would 
deprive appellants of existing rights and directly and 
adversely affect appellants’ survival, a legal interest which 
requires protection and which only appellants may be able 
adequately to protect. 


Standard Oil further argues that because defendants 
and appellants contend for the same result, defendants’ 
representation of appellants’ interests is adequate (Record, 
plaintiff’s points in opposition, p. 2). A survey of the 
situations in which intervention has occurred indicates 
that were this position accepted, Rule 24 would be a useless 


appendage to the Federal Rules of Civil Procedure, Ford 
Motor Co. v. Bisanz Bros., Inc., 249 F. 2d 22 (8th Cir. 
1957); Shipley v. Pittsburgh & L.E.R. Co., 70 F. Supp. 
870 (W.D. Pa. 1947); System Federation No. 1 v. Reed, 
180 F. 2d 991 (6th Cir. 1950). Such a circumstance is no 
barrier to intervention. 


The relative positions taken by parties to this litigation 
and appellants, in fact, bear no relationship to the adequacy 
of the representation afforded. Defendants seek to uphold 
the sliding scale as a permissible exercise of the authority 
delegated by the Presidential Proclamation. To that end 
defendants have advanced facts and arguments which they 
feel will sustain their judgment. Appellants seek to up- 
hold the sliding scale. However, they seek to uphold it, 
or a similarly weighted system of allocation, not as merely 
permissible but as an imdispensable prerequisite to the 
survival of the independent refining segment, and therefore 
necessary to the fulfillment of the purposes of the 


21 


Proclamation. To that end appellants have advanced and 
will advance facts and arguments the thrust of which 
differs materially from those advanced by the defendants. 
Now that the case is a matter for trial this distinction is 
enormously important and bears directly upon a related 
question: Will defendants, not fully conversant with all 
of the critical facts and complex factors in this essentially 
industry struggle, elect the course of settlement rather 
than that of resolution of the issue through trial and 
judgment? 


Appellants do not anticipate settlement by defendants. 
Neither do they anticipate settlement will not occur. Settle- 
ment is obviously a course of action available and proper 
in any law suit. The point is that such a course of action 
would be disastrous to the interests of appellants and that 
in one of the only three basic attacks on the import 
program, this is the course which the government elected 
to follow.” 


If neither the Atlantic decision in the District Court nor 
the identity of the present objective of defendants and 
appellants is a precedent for determining adequacy of 
representation, does the decision in Sam Fox overcome 
the deficiency? 


Apparently defendants-appellees place reliance upon 
Sam Fox, supra, as support for the proposition that in 
eases in which the government or its agents are a party, 


7In considering the adequacy of representation, motive as it bears upon 
the vigor and determination with which the action will be defended, is a 
relevant factor. Should the government, for motives of its own, decide to 
settle this case to the advantage of Standard Oil, as was the case in at least 
one prior litigation involving import controls, Eastern States Petroleum and 
Chemical Corporation v. Fred A. Seaton, Secretary of the Interior, et al, 
United States District Court for the District of Columbia, Civil Action 
No. 1621-58, United States Court of Appeals for the District of Columbia, 
Court of Appeals No. 14,579, the consequences to applicants for intervention 
as competitors of plaintiff would be disastrous. (Sioux affidavit, p. 5, 
J. A. 134). 
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adequacy of representation is to be assumed as against 
any private party, absent a showing of bad faith or 
malfeasance. Appellants assert that there are at least 
five reasons why Sam Fox supports no such general 
proposition : 


1. Sam Fox was not decided on the basis of adequacy 
of representation. Any discussion of adequacy of repre- 
sentation in the case was obiter dictum. The Court 
stated: 


_ . . we need not reach the question of the adequacy 
of the Government’s representation of appellants’ 
interests because, as hereafter shown, it is in any 
event clear that appellants are not bound by the 
consent judgment in these proceedings, if their posi- 
tion in this litigation is deemed as aligned with that 
of the Government . . . Sam Fox, supra, at 689. 


2. Any generalization, carving out of Rule 24(a)(2) an 
exception to the effect that adequate representation of one 


seeking to align himself with the government always exists 
on the part of government, absent bad faith or mal- 
feasance, is unwarranted by the specific terms of the Rule, 
established principles of construction, and the cases in 
point. 


The Rule itself contains no exceptions. There are no 
references giving the government or public officials special 
status. No mention is made of bad faith or malfeasance 
as sole grounds for showing that representation ‘‘may be 
inadequate’’. 


Under established principles of construction, such an 
exception may not be grafted upon the Rule. There is no 
warrant in any of the proceedings leading to the promulga- 
tion of the Rule, for a proposition which amounts to a 
finding of adequate representation of private parties by 
the government whenever government counsel assert that 
the representation by government counsel is or will be 
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adequate. Such a principle would render Rule 24 in- 
applicable in administrative cases, and nowhere in the 
history of Rule 24 or in decisions under it, is there any 
indication that administrative cases are to be an exception 
to the intervention procedure. 


The cases do not support any such view of Rule 
24(a)(2) as that apparently contended for by defendants- 
appellees. Indeed, the diversity of judgments indicates 
that each case must be settled in the light of the particular 
facts involved, Jewel Ridge, supra; Textile Workers, 
supra. And in this instance the facts as represented by 
appellants, not those in Sam Fox, must be accepted as the 
ones in the light of which intervention as of right under 
Rule 24(a)(2) will, or will not be, allowed.* 


3. Even if it be assumed, despite the fact that the point 
was expressly not reached, that the language in Sam For 
concerning inadequate representation has force, it is clear 
that the government representation in that case is quite 


unlike that in this proceeding. 


In Sam Fox, the government was plaintiff; instituted 
the original action and every subsequent development, and 
in so acting, defined the scope of the litigation. The 
interest being advanced was the public interest in general, 
carried out through and influenced by, the necessity of the 
filing of a complaint to protect the appellants’ interests in 
particular. To the contrary, in this proceeding the issues 


8 Neither Standard Oil nor defendants have submitted data by way of 
supplementary affidavit or otherwise to suggest any modification or deviation 
from the facts asserted by appellants in the several affidavits and exhibits 
to appellants’ motions for leave to intervene, Nor is there in the responses 
of plaintiff or defendants in the Court below, any contravention of the facts 
set forth. The unchallenged facts asserted by appellants must, therefore, be 
accepted in determining the rights of appellants to intervene and in con- 
sidering the grant of permissive intervention. Since a trial is to occur, the 
factual issues peculiarly within the expert knowledge of appellants will be 
critically important (See footnote 2, p. 5, Reply Memorandum of Appellants, 
J. A. 145). 
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have been framed not by the defendants but by plaintiff, 
and defendants (the government) are concerned only with 
upholding the reasonableness of an administrative deter- 
mination, whereas appellants here are seeking to uphold 
that determination as a necessary protection of the basic 
interests of appellants—namely, survival—which is also 
under attack as a result of the way in which plaintiff has 
drawn its pleadings. 


In both Sam Fox and this litigation, the interests of 
the government, and of those seeking to intervene are 
obviously linked together. However, in Sam Foz, the 
public interest was furthered by means of an action 
instituted by the government with the specific objective 
of furthering the private interests of the appellants. In 
the case at bar the private interests of the appellants are 
not a primary concern of the defendants but are only 
incidentally protected, if at all, by the government, in the 
course of a general defense directed exclusively to pro- 
tecting the propriety of the judgment of Secretary Udall 
and Administrator Moore. 


4. In Sam Foz, appellants desired an intensification of 
the remedy sought by the government on their behalf. In 
the case at bar, appellants seek no different conclusion 
from that contended for by defendants; what appellants 
seek is intervention to protect interests which are basic 
to evaluating the soundness of the determination of the 
Secretary and Administrator and which, absent participa- 
tion by appellants, may not and probably cannot be 
protected by defendants. 


5. In Sam Foz, appellants sought intervention after the 
government had first initiated action and obtained a basic 
ruling. The record was abundantly clear that government, 
rather than appellants had been assiduous in recognizing 
appellants’ needs and moving forward vigorously to 
protect them. Appellants, if any one, and not the govern- 
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ment, were the parties who evidenced casual concern about 
the protection of their interests. 


In the case at bar appellants have moved to intervene in 
timely fashion, in the preliminary stages of the proceed- 
ing. They have done so, however, only after it became 
apparent that the existing parties had so framed the 
issues that appellants’ interests were in serious danger 
of being substantially and irrevocably prejudiced. 


In the circumstances existing in this litigation, Sam Fox 
is no authority for the proposition that representation by 
the government may be adequate. The facts require that 
intervention be granted in order adequately to assure to 
appellants the representation to which they are entitled. 


VII. The Essential Interest of Appellants is Survival. Ade- 
quate Representation of this Interest in the Complex Cir- 
cumstances of the Refining Industry May Adequately Be 
Represented Only by Appellants 


A judgment for Standard Oil can be carried out only by 
destruction in important part of the economic advantage 
of imported oil which is now available to each refiner 
appellant and to the members of IRAA (Com., pars. 11, 12, 
IRAA affidavit, Appendices B, C, J. A. 107-114). 


Should Standard Oil prevail, that which is taken from 
the interveners will be given to Standard Oil and other 
major company competitors of interveners (IRAA affidavit, 
Appendices B, C, J. A. 107-114). Standard Oil’s request 
is, in effect, to take a critical portion® from each refiner 
applicant for intervention and all refiners similarly 


®9 From Standard Oil’s point of view, the critical portion taken from each is 
individually not great. All 77 of the refiners referred to in the affidavit of 
Sioux (paragraph 5) put together do not come within 50,000 barrels per day 
of the refinery throughout of Standard Oil alone. As Sioux points out, 
however, the reduction in Sioux’s quota should Standard Oil prevail ‘‘ would 
pose a grave threat not only to Sioux’s continued operation but to the 
continued operation of each of the 73 similarly situated independent refiners’’ 
(Sioux affidavit, par. 9, J. A. 133). 
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situated and to divide the aggregate so taken among a 
limited number of giants—a double barreled attack. 
(IRAA affidavit, Appendices B, C, J. A. 107-114). 


Should the historical basis of allocation at a 70% level 
be preserved, Standard Oil’s complaint, if granted, would 
require the government to take a portion of the rights 
to import oil away from 111 entities and divide the 
aggregate so taken among four companies: Standard Oil, 
Standard Oil Co. (Indiana), Texaco Inc., and Shell, the 
first three being the three largest refiners in the United 
States, Shell being seventh in rank. In this circumstance 
the second three largest refiners and 16 others would not 
be affected (IRAA affidavit, par. 5(n) and Appendix B, 
J. A. 103, 107-110). 


If Standard Oil were to prevail and the historical basis 
ultimately abandoned, the critical portion would be taken 
from 118 entities and Standard Oil’s exclusive four 
would be enlarged to an exclusive 16, inclusive, of course, 
of the original four (IRAA affidavit, par. 5(n) and 
Appendix C, J. A. 103, 111-114). In this circumstance, 
although the government would have to spread the take 
over a larger number, the amount going to the exclusive 
four would be substantially greater than in the first 
circumstance (IRAA affidavit, Appendix C, J. A. 111-114). 


Applicants bottom their right to intervene on the adverse 
effect of Standard Oil’s double barreled proposition upon 
their survival. In the final analysis it is that survival, and 
that survival alone, which validates the Secretary’s 
regulation; a regulation which recognizes that it is the 
refiner, through purchases of domestic crude oil, who 
sustains the price and demand for domestic crude oil and 
hence the domestic producing industry—the basie defense 
objective of the program. The preservation of com- 
petitive enterprise through the preservation of a competi- 
tive refining industry is essential to this result. In turn, 
this achieves the second defense objective of the program 
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through preservation of operating and operable refining 
capacity which cannot readily be expunged in times of 
national peril. 


These are grave and significant issues deserving of con- 
sidered judgment, in which the complex economies of the 
petroleum industry must and do form an integral part. 


If Standard Oil succeeds, the abilities of applicants to 
compete will be destroyed (sce Textile Workers, supra). 
The critical portion to be taken is sufficient to impair the 
ability of every independent refiner to survive in the 
refinery business (Farmers Union affidavit, par. 7; 
Frontier affidavit, pars. 7-10; Sioux affidavit, pars. 8, 9, 
J. A. 117, 127, 128, 132, 133). 


Where refining is the core of an operation, as it is with 
each of the members of IRAA and two of the three refiner 
applicants for intervention, Frontier and Sioux, the 
critical portion puts in jeopardy all activities of the entity 
and hence the entity itself. Survival, either physically or 
economically, is a fundamental concern of every individual 
and organization, and a threat to survival hits at that 
single interest to which all other interests are subordinate. 


In the present proceedings, the nail is sought to be 
driven home; not only is the critical portion to be taken 
away, every critical portion so taken is to be divided 
among an exclusive group whose pre-eminent market 
position already establishes the economic framework 
within which each independent refiner must struggle to 
survive (Sioux affidavit, pars. 5-7, J. A. 131, 132). 


This reallocation of economic power assures to Standard 
Oil and the few other beneficiaries, a domination of the 
market place. The interests at stake are such as to 
warrant intervention as of right. Textile Workers, supra, 
Securities and Exchange Commission v. United States 
Realty Co., 310 U.S. 434 (1940). 
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By contrast, the government is defending the propriety 
of a decision of the Secretary of the Interior and the 
Administrator, Oil Import Administration. Each appellant 
is concerned with its survival or, in the instance of IRAA, 
the survival of each member which it represents. One 
never likes to be shown to be wrong; but it is submitted 
that the degree of interest and attention with which one 
defends the propriety of one of several decisions which 
might have been made, is substantially less than the vigor 
which one exerts in defending one’s very existence. 


The real parties in interest are Standard Oil and the 
appellants who are opposed to Standard Oil. If plaintiff 
prevails, the appellants’ economic position is directly, 
immediately, substantially, and adversely affected. Not 
so the defendants. In a very real sense, it is appellants and 
Standard Oil who are locked in life or death struggle; it 
is the defendants who, while not passive, are nevertheless, 
in reality merely onlookers. 


The government must limit its considerations in this 
proceeding, as it has limited them in the implementation 
and administration of the Mandatory Import Program, to 
the function of the refining industry as a factor in the 
national security system (Udall affidavit, par. 2, J. A. 33). 
Under the terms of the Act of July 1, 1954, as amended, 
and of the Presidential Proclamation issued pursuant 
thereto, the government must confine itself to a defense 
of the sliding scale as a reasonable implementation of 
the Congressional determination that imports must be 
limited in order to strengthen the petroleum industry as 
a whole in the interest of national security. (Motion to 
Dismiss, or In the Alternative, for Summary Judgment, 
p. 15, J. A. 11). 


The substantial interests of the appellants which give 
life, meaning and significance to the defendants’ decision 
are, therefore, necessarily subordinate to the generalized 
consideration which defendants advance. The government 
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does not view nor can it represent appellants as indi- 
vidualized business entities in a highly complex and com- 
petitive branch of the petroleum industry, composed of 
capital, plant, management, labor, stockholders, and even 
individual farmers, whose inter-relationships and par- 
ticularized concerns are the true essence of the issues 
presented by the plaintiff. These congeries of interests, 
only appellants can adequately represent in the circum- 
stances of this litigation. Textile Workers, supra; 
Kaufman v. Societe Internationale, 343 U.S. 156 (1952). 


Does there then exist, either in the circumstances of 
the case or in the vigor and determination evident in the 
pleadings and attitudes of the primary parties involved, 
such assurance of adequate representation that every 
doubt that the representation ‘‘may be inadequate’’ can 
be completely and fully removed. Appellants believe not; 
and if any doubt exists, appellants are entitled to the 
participation which they seek. Ford Motor Company v. 
Bisanz Bros., Inc., 249 F. 2d 22 (8th Cir. 1957). As the 
Court there stated (pp. 28, 29): 


While there is justification for belief that the Rail- 
road will, at a trial of this case on the merits, 
adequately present all of the evidence and all of the 
applicable law necessary to enable the Court to con- 
sider and decide the issues raised by the pleadings, 
including the proposed answer of Ford Motor Com- 
pany, it cannot be said with certainty that this will 
be so, and the Company insists that it will not be 
so and that it has a special interest that the Railroad 
does not represent. Under Rule 24(a) if the repre- 
sentation of Ford Motor Company ‘““may be in- 
adequate, that is enough .. . 


“It is enough’’ that representation of the special 
interest of survival ‘‘may be inadequate’. Appellants 
are entitled to intervene. 
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VIIl. Any Decision or Settlement in Favor of Standard Oil 
Will Inevitably Bind Appellants. The Existing Decisions 
Determine that such Result in the Circumstances of this 
Litigation Fully Complies with the Requirements of Rule 
24(a)(2) of the Federal Rules of Civil Procedure 


Each operating member of appellant IRAA and each 
of the other appellants compete with Standard Oil in 
Districts I-IV. The allocations received are computed on 
the basis of the sliding scale under attack in this pro- 
ceeding. Standard Oil seeks to have declared invalid not 
only Section 10(b) of the present Import Regulation I, it 
also asks the Court to declare invalid ‘‘a method of alloca- 
tion that distributes quotas in inverse relation to size of 
refining inputs . . .’’ (Complaint, pp. 10, 11, J. A. 10, 11). 
Such requests, if granted, would leave as a method of 
allocation only the historical and an unweighted scale 
applicable to non-historical refiners. 


Since Standard Oil cannot and does not ask the Court 
to impose any particular method of allocating imports it 
apparently believes that a decision favorable to it would 
not automatically bind appellants. This thesis, appellants 
submit, is not in accord with reality or law. 


The precise effect of Standard Oil’s attack on the sliding 
scale may be pointed up by analogizing the distribution 
of imported oil under the Mandatory Import Program to 
the functioning of an automatic relief valve. At this 
moment, distribution of the total available for non- 
historical users is effected by means of the sliding scale. 
Standard Oil’s request amounts to seeking a Court 
declaration that this means of distribution be plugged 
through abandonment of the sliding scale, leaving in effect 
only the Presidential Proclamation which by itself exerts 
sufficient force to open the valve diverting the distribution 
automatically to all refiners on an unweighted basis. 


Such a result can only occur by settlement with Standard 
Oil, closing the valve in whole or in part to appellants’ 
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detriment or by judicial action plugging up the present 
method of distribution through the sliding scale. The 
necessary consequences of either course is automatic 
diversion of imported crude oil to plaintiff’s benefit and 
to appellants’ detriment; and such result must follow as 
a matter of course. In these circumstances, this result is 
as binding and as judicially determined a result as if 
Standard Oil had affirmatively requested the automatic 
diversion instead of, or in addition to, the plugging of the 
present means of distribution. 


Appellants contend that a weighted system of allocation, 
for which plaintiff asks a blanket declaration of illegality, 
is necessary to their survival and concomitantly to the 
fulfillment of the purposes of the Proclamation. Should 
Standard Oil prevail, appellants would have available only 
the futile course of pressing upon the Secretary their con- 
tention that a weighted system of allocation is necessary, 
in the face of a declaration by the Court that such a system 


is illegal, or independently seeking by separate legal action 
to have the Court reinstate the present system. In the 
circumstances there can be no doubt but that appellants 
are bound within the meaning of Rule 24(a)(2) of the 
Federal Rules of Civil Procedure. 


In Textile Workers, supra, this Court had oceasion to 
consider the meaning of ‘‘bound’’ in administrative cases. 
It said at p. 767: 


It is true that, if the attack succeeds, the final judg- 
ment would preclude neither the appellants or the 
appellees from later pressing their interests at the 
administrative level. But ultimate victory at that 
point cannot overcome the ‘‘practical disadvantage’’ 
to which appellants may be subjected as a result of 
the prior judicial action. 


In the instant case, should Standard Oil prevail, there is 
not only a ‘‘practical disadvantage’’ but a legal impedi- 
ment amounting to res adjudicata. There can be in these 
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circumstances no serious question as to the binding effect 
upon appellants. Ford Motor Company v. Bisanz Bros., 
Inc., supra; Wolpe v. Poretsky, supra; Kozak v. Wells, 
supra. 


Sam Fox, supra, does not alter, contrary to what both 
plaintiff-appellees and defendants-appellees seem _ to 
believe, the conclusion that appellants will be bound. The 
rule is well established that private parties are not bound 
by government antitrust proceedings, which of course, 
Sam Fox was. The appellants in Sam Foz had a perfectly 
adequate alternative remedy available to them, institution 
of a private suit. In the instant proceeding, however, the 
appellants would stand in the position of defendants and 
unless appellants may intervene, they will be foreclosed 
from protecting their interests should Standard Oil 
prevail in their absence. The only remedy, a suit against 
defendants to reinstate what would have been already 
declared illegal, is no remedy at all. The prior decision 
in favor of Standard Oil would most certainly be res 
adjudicata in the circumstances. 


IX. The Facts and Issues and Interests of Appellants are such 
as To Make a Determination Not To Permit Intervention. 
an Abuse of Discretion. Appellants Should Be Granted 
the Privilege of Intervention Pursuant to Rule 24(b)(2) of 
the Federal Rules of Civil Procedure 


The position of appellants in this action is based on the 
Mandatory Import Program and the facts and circum- 
stances which attended the inception of that program and 
which are now fundamental parts of its successful opera- 
tion. (IRAA affidavit, par. 5(a)-(0), J. A. 98-104). It is 
apparent from the material placed before the Court below 
by Standard Oil and defendants that they have circum- 
scribed their considerations to a narrow facet of a program 
which regulates a highly complex industry and are 
attempting to resolve, without due regard to the funda- 
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mental economic facts involved, a dispute regarding that 
narrow facet. The views of appellants do not differ as 
to the fundamental issue; they do, however, involve a 
penetrating analysis of the economic considerations on a 
basis which will put that issue in proper perspective. 


Appellants, who ‘‘have a real economic stake in the out- 
come of this litigation,’’ should be permitted to bring 
before the Court all of the material facts necessary to the 
proper resolution of the controversy involving, as it does, 
a highly complex factual situation and issues of large 
public import. Textile Workers, supra; Southern Garment 
Mfr’s Ass’n v. Fleming, 122 Fed. 622 (D. C. Cir. 1941); 
Crosby Steam Gauge & Valve Co. v. Manning, Maxwell 
& Moore, Inc., 51 F. Supp. 972 (D. Mass. 1943). 


Under the policy embodied in Federal intervention 
procedure, appellants, who are the real parties in interest 
in this proceeding and who will suffer substantial economic 
losses should Standard Oil prevail, should be permitted to 
intervene to protect those interests. Champ v. Atkins, 128 
F. 2d 601 (D. C. Cir. 1942); System Federation No. 1 v. 
Reed, supra. In the words of Professor Moore: 


Modern intervention practice . . . is an expansion 
of what seems to have always been the underlying 
principle in the development of intervention: The 
purpose of the courts to prevent their processes from 
being used to the prejudice of the rights of interested 
third persons. 4 Moore, Federal Practice, § 24.03 at 
14 (2d ed. 1950). 


The participation of appellants in this litigation will 
cause no undue delay and may well avoid multiplicity of 
actions. Indeed, if appellants are not permitted to place 
before the Court all of the facts and circumstances, not 
introduced by plaintiff or defendants but necessary to a 
proper resolution of the controversy, a decision may be 
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forthcoming which, in terms of the life of the refining and 
producing branches of the industry, vitiates the very thing 
Congress was seeking to protect in authorizing the institu- 
tion of the Mandatory Import Program. 


The litigation in the District Court is now in a trial 
posture. In these circumstances, the facts to be placed 
before the Court for adjudication may be seriously in- 
adequate to afford full consideration of all aspects, absent 
the participation of those most vitally concerned with the 
outcome—the appellants—and the expert knowledge and 
information which they can bring to bear. The situation 
calls for a decision based on a consideration of all related 
and material concerns and interests. Neither Standard 
Oil nor defendants have presented fully the facts necessary 
to a decision on the legality of the sliding scale. Appel- 
lants should, in the interests of justice, be permitted to 
place before the Court those facts and circumstances 
which will provide an adequate basis for resolution of the 
controversy. To hold otherwise seems to appellants, an 
abuse of discretion. 


CONCLUSION 


It is submitted, for the reasons advanced, and based 
upon the conclusion reached, that in the circumstances 
of this litigation appellants have vital and special interests 
at stake; that the representation of those interests by 
existing parties may be inadequate and that a judgment 
rendered in the proceedings will be binding upon appel- 
lants. Appellants are, therefore, entitled to intervene as 
of right. This conclusion aside, appellants should be 
permitted to intervene on the ground that their position 
presents questions of law and fact in common with the 
main action which are vital to a proper resolution of the 
controversy and which, absent the participation of 
appellants, may never be brought to the attention of the 
Court. Accordingly, appellants’ appeal should be granted 
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and the District Court instructed to permit appellants’ 
intervention. 


Respectfully submitted, 


Evmer E. Barzery 
Attorney for Appellants: 
The Independent Refiners Association of America, 
Farmers Union Central Exchange, Incorporated, 
The Frontier Refining Company, 


Sioux Oil Company. 
Of Counsel: 


Meyers & Barzeti 
1201 Shoreham Building 
Washington 5, D. C. 
Sterling 3-5959 
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APPENDIX 
Statute, Proclamation, Regulations and Federal Rules 


1. Section 8 of the Trade Agreements Extension Act of 
1958 (Act of August 20, 1958) 72 Stat. 673, 19 U.S.C. 
§ 1352a (1958). 


Subsection (b): 


Upon request of the head of any Department or 
Agency, upon application of an interested party, or 
upon his own motion, the Director of the Office of Civil 
and Defense Mobilization (hereinafter in this section 
referred to as the ‘‘Director’’) shall immediately make 
an appropriate investigation, in the course of which 
he shall seek information and advice from other ap- 
propriate Departments and Agencies, to determine the 
effects on the national security of imports of the article 
which is the subject of such requests, application, or 
motion. If, as a result of such investigation, the Direc- 
tor is of the opinion that the said article is being im- 
ported into the United States in such quantities or 
under such circumstances as to threaten to impair the 
national security, he shall promptly so advise the 
President, and, unless the President determines that 
the article is not being imported into the United States 
in such quantities or under such circumstances as to 
threaten to impair the national security as set forth 
in this section, he shall take such action, and for such 
time, as he deems necessary to adjust the imports of 
such article and its derivatives so that such imports 
will not so threaten to impair the national security. 


Subsection (c): 


For the purposes of this section, the Director and 
the President shall, in the light of the requirements of 
national security and without excluding other relevant 
factors, give consideration to domestic production 
needed for projected national defense requirements, 
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the capacity of domestic industries to meet such re- 
quirements, existing and anticipated availabilities of 
the human resources, products, raw materials, and 
other supplies and services essential to the national de- 
fense, the requirements of growth of such industries 
and such supplies and services including the invest- 
ment, exploration, and development necessary to as- 
sure such growth, and the importation of goods in 
terms of their quantities, availabilities, character, and 
use as those affect such industries and the capacity of 
the United States to meet national security require- 
ments. In the administration of this section, the Di- 
rector and the President shall further recognize the 
close relation of the economic welfare of the Nation to 
our national security, and shall take into consideration 
the impact of foreign competition on the economic wel- 
fare of individual domestic industries; and any sub- 
stantial unemployment, decrease in revenues of gov- 
ernment, loss of skills or investment, or other serious 


effects resulting from the displacement of any domes- 
tie products by excessive imports shall be considered, 
without excluding other factors, in determining wheth- 
er such weakening of our internal economy may impair 
the national security. 


2. Presidential Proclamation No. 3279, March 10, 1959, 24 
Fed. Reg. 1781, as amended by Proclamation No. 3389, 
January 17, 1961, 26 Fed. Reg. 811. 


Section 1. (a) 


In Districts I-IV, District V, and in Puerto Rico, on 
and after March 11, 1959, no crude oil or unfinished 
oils may be entered for consumption or withdrawn 
from warehouse for consumption, and on and after 
April 1, 1959, no finished products may be entered for 
consumption or withdrawn from warehouse for con- 
sumption, except (1) by or for the account of a person 
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to whom a license has been issued by the Secretary of 
the Interior pursuant to an allocation made to such 
person by the Secretary in accordance with regulations 
issued by the Secretary, and such entries and with- 
drawals may be made only in accordance with the 
terms of such license, or (2) as authorized by the Sec- 
retary pursuant to paragraph (b) of this section, or 
(3) as to finished products, by or for the account of a 
department, establishment, or agency of the United 
States, which shall not be required to have such a 
license but which shall be subject to the provisions of 
paragraph (c) of this section, or (4) crude oil, un- 
finished oils, or finished products which are trans- 
ported into the United States by pipeline, rail, or other 
means of overland transportation from the country 
where they were produced, which country, in the case 
of unfinished oils or finished products, is also the coun- 
try of production of the crude oil from which they 
were processed or manufactured. 


Sec. 2. (a) (1) 


In Districts I-IV the maximum level of imports of 
crude oil, unfinished oils, and finished products, except 
residual fuel oil to be used as fuel, shall be approxi- 
mately 9% of total demand in these districts, as esti- 
mated by the Bureau of Mines for periods fixed by 
the Secretary of the Interior. Within this maximum 
level, imports of finished products, exclusive of resid- 
ual fuel oil to be used as fuel, shall not exceed the 
level of imports of such products into these districts 
during the calendar year 1957 and imports of unfin- 
ished oils shall not exceed 10% of the permissible 
imports of crude oil and unfinished oils. 


See. 3. (a) 


The Secretary of the Interior is hereby authorized 
to issue regulations for the purpose of implementing 
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licenses as may be deeme 


Purposes of this Proclamation. 


See. 3, (b) (1) 


X, as revised and ame 
26 Fed. Reg. 539, 


See. 3: 


, 324 OF R, 


through June 21, 1961, 


tively, 

» allocations of im- 

icts IT-IV of resid- 

ade for Periods 
reh 31. 


40 


Sec. 10: 


(a) The quantity of imports of crude oil and un- 
finished oils determined to be available for allocation 
in Districts I-IV for the allocation period July 1, 1961 
through December 31, 1961 shall be allocated by the 
Administrator among eligible applicants as provided 
in paragraphs (b) and (c) of this section. 


(b) Except as provided in paragraph (c) of this 
section, each eligible applicant shall receive an alloca- 
tion based on refinery inputs for the year ending 
March 31, 1961 and computed according to the follow- 
ing schedule: 


Average B/D Input Percent of Input 


O— 10,000 
10— 20,000 
20— 30,000 
30— 60,000 
60—100,000 

100—150,000 
150—200,000 
200—300,000 
300,000 plus 


(c) If an eligible applicant has been importing crude 
oil pursuant to an allocation under the Voluntary Oil 
Import Program and if an allocation computed under 
paragraph (b) of this section would be less than 70 
percent of the applicant’s last allocation of imports of 
erude oil under the Voluntary Oil Import Program, 
the applicant shall nevertheless receive an allocation 
under this section equal to 70 percent of his last allo- 
cation of imports of crude oil under the Voluntary Oil 
Import Program. 


See. 22: 


(d) ‘‘Districts I-IV’’ means the District of Colum- 
bia and all of the States of the United States except 
those States within District V; 


(e) ‘‘District V’’? means the States of Arizona, 
Nevada, California, Oregon, Washington, Alaska, and 
Hawaii; 


Federal Rules of Civil Procedure: 
Rule 24: 


(a) Intervention or Ricut. Upon timely applica- 
tion anyone shall be permitted to intervene in an 
action: ... (2) when the representation of the appli- 
cant’s interest by existing parties is or may be inade- 
quate and the applicant is or may be bound by a 
judgment in the action; 


(b) Permisstve InteRveNTION. Upon timely applica- 


tion anyone may be permitted to intervene in an action: 
. -- (2) when an applicant’s claim or defense and the 
main action have a question of law or fact in common. 
. .. In exercising its discretion the court shall con- 
sider whether the intervention will unduly delay or 
prejudice the adjudication of the rights of the original 
parties. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee Standard Oil Company 
(New Jersey), the questions presented by this appeal 
are as follows: 


1. Whether the District Court correctly held, in a 
suit challenging the legality of administrative action, 
that appellants, competitors of the plaintiff and a trade 
association representing other competitors of the plain- 
tiff, were not entitled under Federal Rule 24(a) (2) to 
intervene as of right on the side of the Government, 
when no judgment in that suit could be res judicata 
as to appellants absent their participation. 


2. Whether the District Court correctly held, in a suit 
challenging the legality of administrative action, that 


appellants, who wish to contend for precisely the same 
result as that urged by Government counsel and of 
whose economic interests Government counsel has 
shown a clear awareness, were not entitled to intervene 
as of right under Federal Rule 24(a)(2) because the 
representation of their interests by the Government 
is adequate. 


3. Whether the District Court’s denial of interven- 
tion to proposed intervenors who had an economic 
interest in the challenged administrative action similar 
to that of more than 100 other persons was, in the 
circumstances of this case, an abuse of discretion. 


INDEX 


Counterstatement of the Case 
Summary of Argument 


I. Appellants are not entitled to intervene as a matter of 

right 

A. The District Court correctly found that appellants 
failed to show that they will be or may be bound by 
a judgment in this case 

B. The District Court correctly found that appellants 
failed to show that they were or might be inade- 
quately represented by the Government in this case 11 


II. The District Court correctly denied appellants’ motion 
for permissive intervention 18 
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IN THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,725 


THE INDEPENDENT REFINERS ASSOCIATION OF AMERICA, 
ET AL., Appellants, 


Vv. 


STANDARD Ort Company (Incorporated in New Jersey), 
Stewart L. Upatu, Secretary of the Interior, 


J. CorDELL Moore, Administrator, Oil Import 
Administration, Department of the Interior, 
Appellees. 


APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
STANDARD OIL COMPANY (NEW JERSEY) 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by Independent Refiners Associa- 
tion of America, Farmers Union Central Exchange, 
the Frontier Refining Company and Sioux Oil Com- 
pany from a denial by the District Court of their 
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applications to intervene, under Federal Rules of Civil 
Procedure 24(a) (2) and 24(b) (2), as party defendants 
in Standard Oil Company (New Jersey) v. Udall (Civ. 
No. 2496-61). The order of the District Court denying 
the applications, entered November 9, 1961, found that 
the applicants met neither the ‘‘bound”’ nor the “‘inade- 
quate representation’’ requirements of Rule 24(a) (2), 
and that permissive intervention under Rule 24(b) (2) 
should be denied in the exercise of the Court’s dis- 
cretion.’ (J.-A. 158-159) 


The case in which intervention is here sought is a 
suit brought by Standard Oil Company (New Jersey) 
(hereafter “‘Jersey’’), on August 2, 1961, against the 
Secretary of the Interior and the Oil Import Adminis- 
trator. The complaint in that suit (J.A. 2-11) chal- 
lenges the validity of Section 10(b) of Oil Import 
Regulation No. 1, as amended, promulgated by the 


defendants in purported exercise of authority delegated 
to them by Presidential Proclamation No. 3279, as 
amended. That complaint asserts that the specified 
section of the Regulation transcends the limits of the 
delegation which is the sole source of defendants’ au- 
thority in this matter. (J.A. 9) 


A brief description of the terms of Oil Import Regu- 
lation No. 1, and of the Presidential Proclamation 
pursuant to which it was purportedly promulgated, 
will serve to clarify the manner in which that Regula- 
tion operates upon appellants and upon Jersey. 


1The District Court had theretofore, on November 1, 1961, 
entered a similar order denying an application to intervene filed 
by Atlantic Refining Company. (J.A. 137-138) Atlantic has ap- 
pealed from that order and the Joint Appendix in that appeal and 
in the instant one have, by order of this Court, been consolidated. 
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On March 10, 1959, Presidential Proclamation No. 
3279 was issued, proclaiming the Mandatory Oil Import 
Program. That proclamation provided that the level 
of crude oil imports in Districts I—IV (east of the 
Rockies) should be approximately 9% of the total 
demand for oil in those districts. It directed the de- 
fendant Secretary of the Interior to issue regulations 
allocating among refiners the right to import portions 
of this total, which regulations: 


“‘shall provide to the extent possible for a fair and 
equitable distribution among persons having re- 
finery capacity * * * in relation to refinery inputs 
* * * during an appropriate period or periods 
selected by the Secretary and may provide for dis- 
tribution in such manner as to avoid drastic reduc- 
tions below the last allocations under the Voluntary 
Oil Import Program.” (J.A. 3-4) 


The Secretary of the Interior thereupon promulgated 
Oil Import Regulation No. 1, purporting to make allo- 
cations in accordance with this directive. 


Section 10(b) of this Regulation provides that each 
refiner in Districts I through IV shall be entitled to 
an import quota equal to a certain percentage of its 
refinery inputs. Under this section the percentage of 
refinery inputs taken as the measure is, however, not 
a constant and nondiscriminatory one for all refiners, 
but varies among refiners by reason of a so-called 
“sliding scale’’ which causes the percentage of refinery 
inputs allocated to refiners who have larger inputs to 
be substantially lower than the percentage of refinery 
inputs allocated to other refiners who have smaller 
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inputs. (J.A.5) This discrimination is accomplished 
by means of the following table:? 


Average Barrels Per Day Input Percent of Input 


0-10,000 11.6 
10-20,000 10.7 
20-30,000 9.7 
30-60,000 8.7 
60-100,000 7.7 

100-150,000 6.7 
150-200,000 5.7 
200-300,000 4.7 
300,000 plus 3.8 


Because of the penalties which Section 10(b) im- 
poses upon size, Jersey under that Section is entitled 
to receive an allocation of only 4.9% of its refinery 
inputs, whereas each of the refiner appellants receives 
an allocation of more than 10% of its refinery inputs. 


2 This table, which is applicable for the period January 1, 1962, 
through June 30, 1962, differs slightly from that set forth in 
Jersey’s complaint in the District Court, filed August 2, 1961. 
(J.A. 5) On December 13, 1961, the Secretary of the Interior 
promulgated amendments to Sections 10(b) and 10(c) of Oil Im- 
port Regulation 1 which made minor statistical adjustments in 
those sections for the period January 1, 1962, through June 30, 
1962. The statistics set forth in this brief are based upon the 
Regulation as thus adjusted, and those statistics have also been 
set forth in a Supplemental Complaint filed by Jersey in the Dis- 
trict Court on January 3, 1962. 


3 Because appellants’ papers do not disclose the membership 
of appellant IRAA, it is not possible for us to state with certainty 
the percentage of inputs which each such member receives as a 
quota under the sliding scale. Presumably, however, that per- 
centage is as to each such refiner substantially higher than the 
percentage of inputs which that refiner would receive under a 
non-discriminatory system of allocation, since otherwise those re- 
finers would have had no incentive to seek to defend the discrim- 
inatory sliding scale. 
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(J.A.108) If Section 10(b) were not thus discrimina- 
tory Jersey would, assuming Oil Import Regulation 
No. 1 otherwise remained the same, receive an alloca- 
tion of approximately 7% of its refinery inputs and 
each of the refiner appellants would receive 7% of its 
inputs.* (J.A. 6-9, 41-44) 


Defendants filed, on September 8, 1961, a motion to 
dismiss or, in the alternative, for summary judgment. 
(J.A.11) That motion was argued before the District 
Court on December 15, 1961, and denied by that Court 
on that date on the ground that Jersey’s challenge to 
the regulation raised disputed issues of fact which were 
not appropriate for summary disposition.» On Janu- 
ary 19, 1962, defendants answered Jersey’s complaint 
and supplemental complaint. 


On October 9, 1961, appellants filed their motions to 
intervene in the District Court, with a supporting brief 


‘The Regulation also contains a provision authorizing each 
refiner in Districts I through IV to import an amount of crude oil 
equal to 72.8% of its last allocation under the Voluntary Oil 
Import Program, which was established on July 29, 1957, and was 
operative until the institution of mandatory controls. Under the 
scheme of the Regulation every refiner is entitled to the higher of 
the two allocation figures computed as to it by application of Sec- 
tions 10(b) and 10(c). Thus, a refiner who had no allocation 
under the Voluntary Oil Import Program, and accordingly would 
be entitled to no quota under Section 10(¢), receives a quota com- 
puted under Section 10(b). Jersey at present receives its alloca- 
tion under Section 10(c¢), because the sliding scale discriminates so 
greatly against it. It is nevertheless directly injured by the sliding 
scale because, as appellants themselves recognize, if the sliding scale 
were to be declared unlawful Jersey would necessarily receive 
higher allocation under any valid system which would replace it. 


5 Atlantic Refining Company was permitted by the Court, with- 
out objection by Jersey, to file a brief amicus curiae in support 
of defendants’ motion for summary judgment. Appellants here 
made no attempt to file a similar brief. 
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and affidavits. (J.A. 75-134) Although appellants 
conceded that the result for which they wished to 
contend—an upholding of the regulation in its present 
form—was identical to the result already being urged 
by defendants, they asserted that they were neverthe- 
less entitled to intervene because they, unlike the Sec- 
retary of the Interior and the Oil Import Adminis- 
trator, had a personal economic interest in the chal- 
lenged regulation. (J.A. 86-88) Believing that the 
participation of appellants in Jersey’s dispute with 
defendants would inevitably tend to confuse, delay and 
prejudice the adjudication of that dispute by the Dis- 
trict Court, Jersey opposed appellants’ applications, 
as did Government counsel to the extent that they 
were claimed to be made as of right. (J.A. 140-141) 
On November 9, 1961, the District Court entered an 
order denying the applications. (J.A. 158-159) It is 
from this order that appellants have appealed to this 
Court. 


SUMMARY OF ARGUMENT 


The District Court correctly held that appellants 
were not entitled to intervene as of right under Rule 
24(a) (2) of the Federal Rules of Civil Procedure be- 
cause they do not meet the requirements of that rule; 
appellants failed to show that they will or may be 
“bound” by a judgment in this action and also failed 
to show that the representation of their interests by 
the Government is or may be inadequate. 


No judgment in the litigation in which appellants 
seek to intervene will be res judicata as to them absent 
their participation. And the Supreme Court has re- 
cently held that a showing of adverse economic conse- 
quences is not in itself sufficient to meet the ‘“bound”’ 
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requirement of Rule 24(a)(2). Sam Fox Publishing 
Co. v. United States, 366 U.S. 683 (1961). 


Appellants’ claim that they are inadequately repre- 
sented by Government counsel because appellants’ 
interest in the subject matter of the proceeding is 
distinct from that of defendants, and because their 
“survival’’ allegedly depends upon the outcome of the 
proceeding, must be rejected. Inadequacy of repre- 
sentation by Government counsel should not be assumed 
in the absence of any ‘‘claim of bad faith or malfea- 
sance on the part of the government’’. Sam For Pub- 
lishing Co. v. United States, 366 U.S. at p. 689. Fur- 
ther, the fact that the regulation challenged below 
discriminates in favor of appellants, and the justifica- 
tions offered by defendants for that discrimination, 
demonstrate clearly that defendants and Government 
counsel are keenly aware of appellants’ economic inter- 


ests and will vigorously defend those interests. 


Appellants’ suggestion that they ‘“‘have advanced 
and will advance facts and arguments the thrust of 
which differs materially from those advanced by de- 
fendants”’ is self-defeating. An administrative regu- 
lation can be sustained on review only on the basis of 
grounds actually relied upon by the administrators in 
promulgating the regulation. S.E.C. v. Chenery Cor- 
poration, 318 U.S. 80 (1943). It must be assumed that 
any grounds not urged by Government counsel in sup- 
port of the challenged regulation were not in fact relied 
upon in its promulgation. It would, therefore, be 
futile to permit appellants to participate in this pro- 
ceeding for the purpose of urging grounds which as a 
matter of law could not justify the Court in sustaining 
the challenged action. 
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The District Court committed no abuse of discretion, 
and indeed was plainly correct, in denying appellants’ 
applications for permissive intervention. The facts 
that required denial of their applications to intervene 
as of right also supported this action. Appellants’ 
interests in this proceeding are substantially the same 
as those of more than 100 other refiners, and the par- 
ticipation of them and possibly of others would intro- 
duce unnecessary and unwarranted complexity and 
confusion into the controversy and would inevitably 
delay and prejudice the adjudication of the rights of 
Jersey and defendants. 


ARGUMENT 


I. Appetiants ArE Nor EntiTLEp To INTERVENE AS A 
Marrer or RIGHT 
A. THE DISTRICT COURT CORRECTLY FOUND THAT APPELLANTS 
FAILED TO SHOW THAT THEY WILL BE OB MAY BE BOUND 
BY A JUDGMENT IN THIS CASE 
The District Court correctly held that appellants’ 
claim that they were entitled to intervene as of right 
under Rule 24(a) (2) must fail because appellants did 
not show, as required by that rule, that they would or 
might be ‘“‘bound’’, within the meaning of the rule, by 
a judgment in the suit in which they seek intervention. 


Appellants appear to argue in the first instance that 
a judgment in that suit will be res judicata as to them 
even if they do not participate in the suit. We believe 
that this proposition is untenable. This is an in 
personam proceeding, and in such a proceeding the 
principles of res judicata operate to bind only those 
who are parties or who stand in some special relation- 
ship, not present here, to one or more of the parties. 
See Restatement of Judgments, § 93(b). Even Textile 
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Workers Union, C.I.0. v. Allendale Co., 96 U.S. App. 
D.C. 401, 226 F. 2d 765 (1955), upon which appellants 
strongly rely in support of their assertion that they 
will be ‘‘bound’’ by a judgment in the suit in which 
they seek to intervene, recognizes that persons in the 
position of appellants cannot be bound in any res 
judicata sense by a competitor’s successful challenge 
of administrative action in a proceeding in which they 
do not participate. 

Appellants also urge, however, that if Jersey pre- 
vails in its litigation they will necessarily and inevi- 
tably receive smaller import allocations under any 
system of allocations which the defendants might there- 
after promulgate, and argue that this potential eco- 
nomic detriment satisfies the ‘‘bound”’ requirement of 
Rule 24(a) (2), citing Textile Workers, supra, a four- 
to-three decision of this Court sitting en banc. 

We believe that appellants’ reliance upon Tertile 
Workers is misplaced in view of the more recent ex- 
planation of the meaning of the ‘‘bound”’ requirement 
of Rule 24(a)(2) enunciated by the Supreme Court 
in Sam Fox Publishing Co. v. United States, 366 U.S. 
683 (1961). The Sam Foz case demonstrates, in our 
view, that when concepts of res judicata are inapposite 
to persons affected by challenged governmental regula- 
tory action that fact is not, as Textile Workers held, 
a reason for there broadening the meaning of the word 
“bound”? in Rule 24(a)(2). Rather, we think, Sam 
Fox interprets Rule 24(a) (2) as requiring a res judi- 
cata showing by a would-be intervenor, and holds that 
the ‘‘bound’’ requirement of the rule is not satisfied 
by any lesser showing. 

At the time of the Textile Workers decision, and 
indeed until the Supreme Court’s decision in Sam Foz, 
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there had been disagreement among the lower Federal 
courts as to whether the ‘‘bound’’ test was met if the 
moving parties could show merely a ‘‘real economic 
stake’? in the outcome of the litigation or whether the 
requirement of the rule could be met only by a showing 
of the moving party that any judgment would operate 
as a binding legal determination of his rights. In 
Textile Workers a four-man majority of this Court 
adopted the former view, and in doing so either over- 
looked or distinguished decisions such as Sutphen 
Estates v. United States, 342 U.S. 19 (1951), and Jewell 
Ridge Coal Corp. v. Local No. 6167, 3 F.R.D. 251 
(W.D. Va. 1943), which appeared to hold that the 
existence of such an economic stake did not in itself 
bring a moving party within the meaning of Rule 
24(a) (2). 


In Sam Foz, however, the Supreme Court recognized 
that intervenor appellants’ interests would necessarily 
be affected by any decision reached in the proceeding 
in which they sought to intervene, but rejected the 
contention that for this reason intervention could be 
had as of right, citing with approval Sutphen Estates, 
supra, and Jewell Ridge Coal Corp., supra. We believe 
that Sam Fox thus requires rejection of any conten- 
tion that a showing of adverse practical consequences 
resulting from a judgment is ipso facto equivalent to 
a showing that the person affected is ‘‘bound”’ within 
the meaning of Rule 24(a) (2). 


Appellants appear to urge that the Sam Foz decision 
is relevant only in an antitrust context. This purported 
distinction is without merit. The Court in Sam For 
plainly held that no judgment in a government anti- 
trust suit would be res judicata as to strangers to that 
suit, even though it might have practical economic 
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consequences on them, and that for this reason those 
strangers would not be ‘‘bound’’ by such a judgment 
within the meaning of Rule 24(a) (2). In holding that 
a showing of adverse practical consequences did not ° 
satisfy the ‘‘bound’’ requirement of the rule, the Court 
did not in any way restrict itself to antitrust litigation, 
but rather stated broadly (366 U.S. at 683-684) : 


“Tt is abundantly clear that [an adverse effect on 
the proposed intervenor] * * * is not at all the 
equivalent of being legally bound, which is what 
must be made out before a party may intervene 
as of right.’? (Emphasis added.) 


Because, therefore, no judgment as to the present 
parties to this case can be res judicata as to appellants, 
appellants fail to meet the ‘‘bound’’ requirement of 
Rule 24(a)(2) and are accordingly not entitled to 
intervention as of right. 


B. THE DISTRICT COURT CORRECTLY FOUND THAT APPELLANTS 

FAILED TO SHOW THAT THEY WERE OR MIGHT BE INADE- 

QUATELY REPRESENTED BY THE GOVEENMENT IN THIS CASE 

Even if appellants had been able to establish to the 
satisfaction of the District Court that they met the 
“bound’’ requirement of Rule 24(a)(2), that Court 
would still have been required to deny their applica- 
tions to intervene as of right because of their failure 
to show inadequate representation by Government 
counsel appearing for defendants, since these two 
requirements of Rule 24(a)(2) are cumulative and 
not alternative. 


Appellants’ claim of inadequate representation rests 
primarily upon two assertions; the first is that their 
“interest”? in the subject matter of the litigation in 
which they seek intervention is distinct from that of 
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defendants—that it is direct and personal, whereas 
the defendants are merely interested in upholding the 
validity of challenged governmental action; the second 
is that their ‘“‘survival’’ depends upon the maintenance 
of the challenged regulation in its present form. 


If the existence of a personal interest on the part 
of a would-be intervenor distinct from that of the 
parties were sufficient to establish inadequate repre- 
sentation, this requirement of Rule 24(a) (2) would be 
virtually if not entirely meaningless, since it is difficult 
to hypothesize a situation in which such a test could 
not be met. Rule 24(a)(2) requires not merely the 
showing of such a distinct interest on the part of the 
would-be intervenor, but also a showing that that inter- 
est may not be adequately represented by any party. 
And the latter requirement cannot be dispensed with 
merely by a claim that the intervenor’s interest is one 
of “‘survival.’”? We believe that the District Court 
correctly found that appellants failed to make this 
necessary showing. 


Appellants’ assertion that their very survival de- 
pends upon the existence of the regulation in its pres- 
ent form is not persuasive in view of the very nature 
of the impact of Mandatory Oil Import controls on 
refiners, such as appellants, who prior to the imposi- 
tion of such controls did not import erude oil in signifi- 
cant quantities if indeed they imported any at all. 
The imposition of an over-all import quota in and of 
itself necessarily benefited appellants without regard 
to the particular method of allocation utilized. For 
even had appellants been given no quota allocations 
under the Mandatory Program they would from a 
practical standpoint themselves have been in the same 
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position as they had been prior to the institution of 
the Program. On the other hand, certain of their 
competitors who, like Jersey, were large historical 
importers were by the imposition of controls nec- 
essarily placed in a less favorable position than 
theretofore. 


Should Jersey succeed in its attack on the sliding 
scale method of allocation, appellants would continue 
to benefit significantly from the Mandatory Program 
as compared with their situation before the Program 
went into effect. Under such circumstances appel- 
lants would continue to enjoy the opportunity to share 
proportionately in the economic benefits available 
from access to lower-cost foreign crude oil—an oppor- 
tunity which as a practical matter was denied to them 
before the institution of the Mandatory Program.® 


We think it also important to keep in mind the fact 
that the party presently contending for precisely the 
result which appellants seek intervention in order to 
urge is not one with simply a private interest, as is 
true of appellants and is ordinarily true of parties to 
litigation, but is rather, in substance, the Government 
of the United States. The Supreme Court has recently 
indicated an extreme reluctance to hold that the United 


®6Such an opportunity arises because refiners who prior to the 
institution of the program used in their refineries greater quantities 
of imported crude oil than they would be permitted to import even 
under a method of allocation which was non-discriminatory in rela- 
tion to refinery inputs would continue to be willing as they are 
now willing to obtain imported crude oil from other refiners hold- 
ing import allocations by exchanging domestic crude oil for that 
foreign oil. Thus refiners such as appellants, who never have used 
and do not now use imported crude oil in their own operations, 
would continue by reason of the mandatory controls to be given a 
market for the oil which they are permitted to import. 
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States, in proceeding under or defending a govern- 
mental regulatory provision, is not adequately repre- 
senting the interests of those whom the regulation 
benefits. See Sam Fox Publishing Co. v. United 
States, 366 U.S. 683 (1961). In Sam Foz the plea of 
inadequate representation which failed to impress the 
Court was distinctly more compelling than that made 
here, since there the would-be intervenors were seeking 
a result different from that which the Government was 
espousing. The language of Sam Fox to the effect 
that even under such circumstances inadequacy of rep- 
resentation should not be assumed in the absence of any 
‘claim of bad faith or malfeasance on the part of the 
government’’ (366 U.S. at p. 689) is thus of a fortiori 
significance in the present case.’ 


Further, it is readily apparent that the defense which 
appellants primarily seek intervention to assert has 
already been embraced by the defendants below, and 
indeed, that the very structure of the regulation chal- 
lenged below demonstrates that defendants are by no 
means indifferent to the economic interests of appel- 
lants. Appellants’ proposed defense is that the sliding 
scale method of allocation is contemplated by the 
Presidential Proclamation because an objective of that 
Proclamation was to protect and foster smaller refiners. 
The sliding scale, which was promulgated by the de- 
fendants and which discriminates in favor of smaller 
refiners, is itself a striking demonstration of the fact 
that appellants can have no legitimate concern that 


7 Cases such as Ford Motor Co. v. Bisanz Bros., Inc., 249 F.2d 
22 (8th Cir. 1957), cited by appellants, are inapposite here. The 
party claimed in the Ford case to provide adequate representation 
to the would-be intervenor was not the Government of the United 
States, but a railroad company. 
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their interests will be overlooked by defendants absent 
their participation in this proceeding. Moreover, 
papers hitherto filed by defendants below show beyond 
any shadow of doubt that one—if not the only—pur- 
ported justification for the sliding scale upon which 
defendants rely is the fact that that method of alloca- 
tion does favor refiners such as appellants as compared 
with their larger counterparts.® 


Appellants urge, however, that they ‘‘have advanced 
and will advance facts and arguments the thrust of 
which differs materially from those advanced by the 
defendants.’’ (Br. p. 21) This argument, like one to 
the same effect advanced by another would-be inter- 
venor, Atlantic Refining Company, is self-defeating 
in that if true it would itself establish the impropriety 
of permitting the interventions here sought. That this 
is so follows from one of the fundamental tenets gov- 
erning judicial review of challenged administrative 
action, viz: ‘‘The grounds upon which an administra- 


8 For example, the following passages are found in the Brief of 
Defendants in Support of Their Motion to Dismiss the Complaint 
or, for Summary Judgment: 


“*(I]t is permissible to give smaller tax payers or businesses 
economic advantages over those with larger incomes.’’? (J.A. 
27) 


“The Secretary’s decision to adopt an allocation formula 
which can be said to give the smaller refineries an economic 
‘break’ has many precedents in our law.’’ (J.A. 27) 


“‘[T]he fact the sliding scale basis of allocation may be said 
to give an advantage to the small refiners over the big inter- 
national oil company, such as plaintiff, in the interest of 
maintaining competition in the industry, does not establish 
that the Secretary’s decision that the ‘sliding scale is a fair 
and equitable’ basis of allocation lacks any rational basis.’’ 
(J.A. 32) 
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tive order must be judged are those upon which the 
record discloses that its action was based.’’ S.E.C. v. 
Chenery Corporation, 318 U.S. 80, 87 (1943). The 
applicability of this controlling rule to the present 
situation is clear. Under it the administrative order 
challenged in this case ean be held valid by the District 
Court only if the grounds offered by the administrators 
in its defense themselves support its validity. It would 
be an empty exercise to permit appellants to participate 
in this proceeding to seek to sustain the administrative 
order on grounds other than those upon which the 
administrator claims to have based his action, because 
the Court could not as a matter of law uphold the 
action on those other grounds. And this principle is 
equally applicable whether or not the administrator 
could have, had he chosen to do so, rested his action 
on those other grounds. As pointed out in the Chenery 
case, supra (318 U.S. at p. 94): 


“The Commission’s action cannot be upheld merely 
because findings might have been made and con- 
siderations disclosed which would justify its order 
as an appropriate safeguard for the interests pro- 
tected by the Act. There must be such a responsible 
finding. [Citation omitted] There is no such 
finding here.”’ 


Under the Presidential Proclamation it is the de- 
fendants, and not appellants, who were charged in the 
first instance with the formulation of a regulation 
authorized by the terms of that Proclamation. Accord- 
ingly, Chenery demands that the regulation must stand 
or fall on the basis upon which the defendants adopted 
it and upon which they defend its validity. It is only 
against such a ‘‘responsible finding’’ of the defend- 
ants—and not on the basis of a rationale for the 
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regulation which those responsible for it disavow—that 
a court would be entitled to measure the validity of 
the regulation. 


Finally, appellants suggest that their representation 
by defendants is inadequate because defendants may 
decide to ‘‘settle’’ the case on a basis disadvantageous 
to appellants. (Br. p. 21) Here again, acceptance of 
appellants’ argument would render the inadequate 
representation requirement of Rule 24(a)(2) mean- 
ingless, since it is always open to an intervenor to 
suggest the possibility of settlement absent its par- 
ticipation.” Even more fundamentally, appellants’ 
argument misses its mark because the only way in 
which the present litigation could be ‘‘settled”? by 
defendants would be by their promulgation of a dif- 
ferent form of regulation. Since participation by 
appellants in the litigation could not affect the defend- 
ants’ ability to take this course, even were this possi- 
bility to exist it would provide no basis for allowing 
intervention. Were the defendants to change the 
present regulation either before or after the litigation 
between them and Jersey is finally disposed of, appel- 
lants’ remedy would be by way of a challenge to the 
new regulation. 


In summary, the economic considerations that appel- 
lants stress in support of their applications for inter- 
vention have hitherto been pressed upon the Secretary 


® The only basis asserted for appellants’ apprehension is the fact 
that the case of Eastern States Petroleum and Chemical Corp. v. 
Seaton, 163 F. Supp. 797 (D.D.C. 1958) was disposed of by settle- 
ment. That case, however, was altogether different from the 
present one in that it involved not the Mandatory Oil Import Pro- 
gram but the previous Voluntary Program and not the validity of 
a scheme of regulation but only the allocation of a single refiner. 
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of the Interior, who has fashioned an allocation method 
which appears to satisfy the appellants. It is not the 
wisdom of that method but its legality that has been 
challenged by Jersey in the proceeding below. The 
Court in that proceeding will not be called upon to 
devise a new method of allocation; its judgment will 
simply determine whether the method adopted by the 
Secretary exceeds the authority delegated to the Sec- 
retary by the Presidential Proclamation. Surely the 
Secretary through Government counsel is the appro- 
priate defender of the challenged governmental action, 
since only the Secretary is fully aware of the considera- 
tions—whether urged by the appellants or by others— 
which in his judgment justified the method of alloca- 
tion adopted by him. Participation in the defense by 
private parties who may or may not be aware of the 
considerations that the Secretary took into account in 
devising the challenged method would be, at a mini- 
mum, superfluous, and would in all likelihood be con- 
fusing and time consuming. 


II. Tur District Court CORRECTLY DENIED APPEL- 
tants’ Motion For PERMISSIVE INTERVENTION 


Appellants assert that even if their motions for 
leave to intervene as of right were properly denied, 
the Court below nevertheless erred in refusing to 
permit them permissively to intervene under Rule 
24(b) (2). 


The disposition of a motion for permissive interven- 
tion is, of course, completely within the sound dis- 
eretion of the District Court. Appellants have made 
no showing of any cireumstances that would justify 
their plea for permissive intervention. The facts that 
their interests were plainly given overwhelming weight 
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by the defendants when they promulgated the sliding 
scale which is challenged in the Court below, and that 
the defendants have in defending against that challenge 
explicitly relied strongly upon the special benefits which 
the sliding scale gives to refiners like appellants, which 
dispose of appellants’ plea of inadequate representa- 
tion, are also compelling here. 


There are other sound reasons also that support 
the decision of the District Court with respect to per- 
missive intervention by appellants. Their interest in 
this action is not unique; their interests are no more 
deeply involved than are those of any of the other 
more than 130 refiners that have been granted alloca- 
tions under Oil Import Regulation No. 1, as amended. 
Some of these refiners are interested in defending 
the challenged regulation; others are no doubt inter- 
ested in setting it aside. If the District Court’s dis- 
position of appellants’ motions is reversed as an abuse 
of that Court’s discretion, all of these other refiners 
will be similarly entitled to permissive intervention. 
One of these refiners made application to intervene, 
and another to appear as amicus curiae, even before 
appellants’ motions were filed, and doubtless others 
would be quick also to do so once the gates were opened 
wide to them. And even if they did not do so a granting 
of appellants’ motions would bring into this litigation 
no less than four additional parties—and no doubt a 
substantially larger number of additional refiners. 
The consequence would be unnecessary and unwar- 
ranted complexity and confusion—complexity and 
confusion which could only work to the prejudice of the 


10 As indicated above, appellants have not seen fit to disclose the 
names or number of the refiner-members of IRAA. 
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present parties and greatly delay the final disposition 
of their controversy. 


We submit that far from having abused its discretion 
in denying appellants’ motions for permissive inter- 
vention, the Court below was clearly correct in its 
disposition of that motion. 


Respectfully submitted, 
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QUESTIONS PRESENTED 


In the opinion of appellees Udall and Moore, the 
questions presented are: 


1. Is a district court order interlocutory and hence 
not appealable without compliance with 28 U.S.C. 1292 
(b), where the order simply denied appellants’ leave to 
intervene as defendants and the action below is still 
pending, untried and incomplete with no final judgment 
or decision terminating the action between plaintiff and 
the original defendants as yet entered by the district 
court? 

If the preceding question is answered in the affirma- 
tive, the appeal must be dismissed for want of juris- 
diction. If this Court, on the other hand, concludes that 
the order is appealable, the following additional questions 
are presented: 

2. Whether the district court correctly held appel- 
lants not entitled, under Rule 24(a)(2), F.R.C.P., to 
intervene as of right, where, as expressly found by the 
district court, (a) the representation of appellants’ in- 
terests by the original defendants is adequate and (b) 
appellants will not be bound by the judgment in the 
action. 

3. Whether the district court correctly exercised its 
sound discretion in denying permissive intervention to 
appellants, under Rule 24(b)(2), F.R.C.P., where, as 
expressly found by the district court, such intervention, 
if allowed, would unduly delay and prejudice the adju- 
dication of the rights of the original parties. 


Questions presented 


Conclusion. 
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for the District of Columbia 


BRIEF FOR APPELLEES UDALL AND MOORE 


Like the appeal in No. 16,721 (Atlantic Refining Co. v. 
Standard Oil Co., et al.), the appeal in the present case 
is from a district court order denying fhe present ap- 
pellants’ motion to intervene as defendants in Standard 
Ou Co. v. Udall and Moore (Civil No. 2496-61, D.C.D.C. 
(J.-A. 77, 95). 


2 Record references are to the pages of the consolidated Joint 
Appendix filed for the appeals in both No. 16721 and the present 
appeal, i.e., No. 16725. 
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The order denying intervention to the four appellants 
involved in the present appeal was entered by the dis- 
triet court on November 9, 1961 (J.A. 158). 

For the reasons set forth in Point I, at pages 13-18, 
of our “Brief for Appellees Udall and Moore”, filed in 
No. 16721,? we submit that the appeal here should be 
dismissed for want of jurisdiction. 

On the merits of the appeal—which the Court will 
have to reach only if it rejects our jurisdictional argu- 
ment—we agree that the purpose behind the present 
appellants’ attempts to intervene is not the same as the 
purpose motivating Atlantic’s motion to intervene. Never- 
theless, as the court below expressly ruled, the present 
appellants “are not entitled to intervene of right, pursu- 
ant to Rule 24(a), F-R.C.P., since the representation of 
their interests by defendants [Udall and Moore] is ade- 
quate and they will not be bound by a judgment in this 
action” (J.A. 158). The district court, in so denying 
intervention of right here as it did in Atlantic’s case, 


was plainly correct and the court’s order should there- 
fore be affirmed here. Similarly, the district court’s 
order denying permissive intervention under Rule 24 
(b)(2) constituted a permissible and sound exercise of 
the court’s discretion. It should not, therefore, be set 
aside here. 


2 We also respectfully refer the Court to pages 1 through 16 of 
that Brief for our “Counterstatement” and to the Appendix to 
that Brief (pages 20 through 26) for the “Statutes, Proclamation, 
Regulation and Federal Civil Rules Involved”. 
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CONCLUSION 


The appeal should be dismissed for want of jurisdic- 
tion. If the Court reaches the merits, the order below 
should be affirmed in its entirety. 


WILLIAM H. ORRICK, JR, 
Assistant Attorney General, 


MORTON HOLLANDER, 

TERENCE N. DOYLE, 
Attorneys, 
Department of Justice. 
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IN THE 


United States Court of Appeals 


For tae Disreict or Cotumsia Crecurr 
No. 16,725 


Tre INDEPENDENT REFINERS ASSOCIATION OF AMERICA 
Farmers Union Centra ExcHanGe, INCORPORATED 
Tue Frontier Rermvinc Company 
Sroux Om Company 

Appellants, 
v. 


Sranparp Or Compayy (Incorporated in New Jersey), 


Srewart L. Upaty, Secretary of the Interior, 

J. Corpett Moore, Administrator, Oil Import 

Administration, Department of the Interior, 
Appellees. 


Appeal From an Order of the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


I. THIS COURT HAS JURISDICTION 


Government argues that the District Court decision is 
not appealable since there was lack of compliance with 28 
U.S.C. § 1292(b). This conclusion presupposes that that 
section, passed in 1958, in some manner superseded, rather 
than added to, jurisdiction already authorized by 28 U.S.C. 
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1291. (See Wright, The Interlocutory Appeals Act of 
1958, 23 F.R.D. 199, 202-04 (1959) ; Comment, 69 Yale L. J. 
333, 335-41 (1959). 


The plain reading of 28 U.S.C. § 1292(b) is contrary to 
the government’s contention; it applies to ‘‘an order not 
otherwise appealable’’, 


To bring the District Court order from which appeal is 
here taken within the phrase ‘‘not otherwise appealable’’, 
the government asserts that the order here is not a final 
order. In support of this view it cites a series of cases in 
which orders denying motions or effecting dismissals of 
defendants employed language distinguishing the orders in- 
volved from ‘‘final’’ orders. The government overlooks the 
critical fact, however, that the cases cited involved orders 
which, unlike the appeal here, could not and did not ad- 
versely affect the parties as to whom the motions were 
made or the dismissals were granted. 


Here the government would turn the language around 
so that an order, which does adversely affect a person who 
by the Federal Rules of Civil Procedure has a right to 
intervene, precludes the person from the exercise of that 
right because such person cannot have the propriety of the 
order tested until the very purpose of intervention has 
disappeared. Not only is this contrary to the spirit and 
language of the Federal Rules authorizing intervention 
(cf. Moore, Federal Practice 726, Rules and Official Forms, 
as Amended, Supp. 1961), it ignores, by an appeal to 
semantics, the utter finality of the order of the District 
Court with respect to appellants who here seek review of 
that conclusive determination against them. Within the 
view expressed by the government itself (Brief for Appel- 
lees Udall and Moore, No. 16,721, The Atlantic Refining Co., 
Appellant, p. 16), the problem posed by appellants here ‘‘is 
a close and substantial one (as to appellants) and... ulti- 
mate adjudication would be materially advanced by allow- 
ing the appeal’’. 
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Appellants are content with the recognition accorded by 
the Supreme Court in a case oft cited by appellees (J.A. 
136-37, J.A. 140, Br. for Standard Oil, p. 14), Sam Fox 
Publishing Co. v. U. S., 366 U.S. 683, 687-88 (1961). There 
the Court determined that an adverse decision as to inter- 
vention sought of right was final and appealable. Without 
question this Court has jurisdiction. 


IL THE DISTRICT COURT ERRED IN RULING 
AGAINST APPELLANTS 


The second point of the government as respects appel- 
lants, Independent Refiners Association of America, et al., 
is that the District Court was correct in its ruling. This 
is because, the government says, it was ‘‘plainly correct’’ 
(Br. for Appellees Udall and Moore, The Independent Re- 
finers Association of America, et al., p. 2). We have been 
at pains to indicate why appellants believe otherwise. 


It is respectfully submitted that a conclusion that an 
order is ‘‘plainly correct” is no reason for supporting the 
order in the absence of a demonstration as to the critical 
facts and law which support the conclusion. We must con- 
clude that in the instance of appellants, The Independent 
Refiners Association, et al., for reasons previously given in 
appellants’ brief, the District Court erred and the govern- 
ment is confronted with some serious difficulty in demon- 
strating that it didn’t. 


Ill. UNFORTUNATELY, APPELLANTS WILL BE BOUND 


Unlike the government, Standard Oil has asserted rea- 
sons why it believes the order of the District Court is justi- 
fied. Its first reason is that appellants won’t be bound by 
a decision in the case Standard Oil has brought against 
defendants, Udall and Moore. 


Under the present import system appellants have exist- 
ing rights, as does plaintiff, Standard Oil. Standard Oil 
wants its rights broadened, in quantitative terms, and has 
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asked the District Court to do this. Since the total quanti- 
ties of imports are fixed, Standard Oil, if it prevails, will 
get the additional quantities; and to the extent that Stand- 
ard Oil’s rights would thereby be broadened, appellants’ 
rights will be ineluctably and automatically diminished— 
disproportionately so in economic terms because of the 
nature of the sliding scale. Appellants seek to intervene 
to keep this diminishment in existing rights from occurring. 


Should Standard Oil prevail, defendants Udall and 
Moore have no choice but to do what is described above or 
stand in contempt of court. In a very real and practical 
sense, then, appellants will be bound and their rights di- 
minished. And it is this conclusion which Standard Oil 
seeks to distinguish in the discussion in its brief, as not 
binding in a legal sense upon appellants (Br. for Standard 
Oil, pp. 8-11). 


Should defendants settle, the result would be detrimental 
to the rights of appellants in the same real and practical 
sense. If appellants were parties defendant, however, as 
they seek to be, settlement independent of appellants as 
envisaged by Standard Oil (Br., p. 17), would not be a 
possible course; and Standard Oil’s argument of subse- 
quent attack to reinstate what presently exists has no rele- 
vance except as it recognizes the fact that if Standard Oil 
prevails by either Court decision or settlement, the only re- 
course of appellants is to bring subsequent action to 
reinstate the current system, now under attack by Standard 
Oil. 

The implications of this necessity for subsequent at- 
tack, Standard Oil carefully skirts in its discussion of the 
binding nature of a decision favorable to it. It is this 
aspect, however, which conclusively defeats the Standard 
Oil contention. : 


If Standard Oil prevails, appellants have no recourse 
but to institute a new action in the United States District 
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Court for the District of Columbia, involving the same 
subject matter, the same defendants and the same issues 
as are before the bar of the same Court in the present 
action. Appellants must ask that Court to overturn a 
decision it has just reached and declare itself wrong. In 
these circumstances, it is not conceivable that the prior 
decision would not be binding upon appellants and deter- 
minative of appellants’ rights in the second action. In the 
circumstances of the Mandatory Import Program, then 
this makes the prior action res adjudicata as respects 
appellants. 


The conclusion is inescapable, that in this situation 
appellants will be bound by a decision within the meaning 
of the rule governing intervention as of right. 


Iv. FACTS AND ASSUMPTIONS ARE DIFFERENT THINGS 


Standard Oil, in its brief, states that ‘‘appellants’ sug- 
gestion that they ‘have advanced and will advance facts 


and arguments the thrust of which differs materially from 
those advanced by defendants’ is self-defeating’’ (Br., pp. 
7, 15-18). This thesis has two underpinnings, not quite 
strong enough to support the conclusion. The first is the 
admitted assumption, conjured from some apparently 
ethereal source and of equally ethereal substance, ‘‘that 
any grounds not urged by Government counsel in support 
of the challenged regulation were not in fact relied upon 
in its promulgation’? (Br., p. 7). The second is the as- 
sumption that the Chenery case’ is applicable to the cir- 
cumstances of this litigation. 


Standard Oil’s assumption that the Secretary acted only 
on the basis of those facts advanced by Government counsel 
in this litigation cannot withstand juxtaposition to the cir- 
cumstances surrounding the inauguration of the Manda- 
tory Import Program. The fact is that defendants Udall 


18.E.C. v. Chenery Corporation, 318 U.S. 80 (1943). 
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and Moore did not advance the critical facts and circum- 
stances which render the sliding scale a valid exercise of 
the power delegated to the Secretary by Presidential Proc- 
lamation 3279. Standard Oil, in its complaint, attacked 
the sliding scale as a discrimination based on size alone; 
defendants-appellees obligingly (and unsuccessfully) at- 
tempted to defend it as a discrimination based on size 
alone. Left entirely out of the constricted confines of the 
issues so framed by the existing parties, are the economics 
of a vast and complex industry, vital national security 
interests and attention to a national commitment to free 
competitive enterprise. These factors, embedded in Oil 
Import Regulation I, of which the sliding scale is part, 
must be advanced adequately to protect appellants’ rights. 


It is precisely because Standard Oil’s complaint in this 
litigation is based on the assumption that the sliding scale 
is a discrimination based on size alone and precisely be- 
cause defendants Udall and Moore have responded within 
the framework of that assumption, that appellants deter- 
mined that intervention was necessary to protect their 
interests. Standard Oil here attempts a further applica- 
tion of its assumption to bar intervention by appellants, 
a course which is fully understandable since Standard Oil 
is obviously interested in winning its case; and a presenta- 
tion of all relevant facts and circumstances necessarily is 
destructive of the narrow grounds which provide the great- 
est opportunity for Standard Oil to prevail. 


It is appellants’ contention that this chimera cannot 
withstand the light which appellants seek, by intervention, 
to throw upon it. 


The second underpinning in Standard Oil’s thesis, the 
Chenery case, supra, cannot be so kneaded as to fit the 
circumstances of this litigation. The Chenery case in- 
volved an entirely different kind of administrative action. 
In Chenery there was a decision by the Securities and Ex- 
change Commission in an adjudicatory proceeding and a 
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Commission opinion containing an elaboration of the 
grounds upon which the decision was based. Upon a chal- 
lenge by those affected, the decision was overturned by the 
Supreme Court when the Commission sought to uphold its 
action on grounds other than those set out in its opinion. 


In the case at bar, the Secretary was exercising not an 
adjudicatory but a rule-making power. The rule was 
promulgated without any elaboration of the grounds upon 
which it was based. Such a rule, when it comes under at- 
tack, requires a setting forth of the grounds upon which 
it is based. In this situation Chenery is inapposite for the 
simple reason that there is no adjudicatory standard to 
which the administrative basis of the determination can be 
compared. 


Standard Oil seeks to rectify this defect by offering to 
supply the Secretary and this Court with a basis against 
which the relevance of appellants’ arguments must be 
tested. However generous, appellants must decline the 


offer, and since defendants Udall and Moore have avoided 
a presentation of critical facts and arguments which 
demonstrate the legality of the sliding scale, press their 
effort to intervene and thereby to protect their interests 
which the existing parties may inadequately represent. 


A conclusion as to the right of appellants to intervene 
cannot properly be reached on the basis of assumptions at 
variance with critical facts determinative of the issue. 


V. SURVIVAL IS IMPORTANT 


Standard Oil finds appellants’ contention that their sur- 
vival is at stake ‘‘not persuasive in view of the very nature 
of the impact of the Mandatory Import Program’? (Br. for 
Standard Oil, p. 12). The essence of Standard Oil’s argu- 
ment is that independent refiners existed before the Pro- 
gram and even if Standard Oil prevails most independent 
refiners would be better off than they were then, so far as 
imported erude oil is concerned. 
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This, of course, begs the question as to why the Pro- 
gram was instituted and ignores the history of those fac- 
tors prior to the Program which had deterred the seeking 
of self-help. It concomitantly overlooks the asserted fact 
that Standard Oil’s attack, if successful, would directly, 
immediately and adversely affect survival. 


Standard Oil’s chances of success in this litigation in- 
crease proportionately as it is able to confine economic 
considerations involved in its attack to the situation of 
Standard Oil alone. What Standard Oil seeks to avoid 
touching upon is the extent to which the economic health 
and competitive position of every entity in the refining 
industry is conditioned by that of its competitors, especially 
those commonly recognized as the ‘‘major oil companies’’ 
of which Standard Oil is the largest. 


As appellants have pointed out, Standard Oil and its 
subsidiaries market products throughout the nation and 
thus compete directly with each refiner member of IRAA 


and each of the other appellants (Br. for IRAA et al., pp. 
13, 14). This fact, coupled with the substantial competi- 
tive advantage of imported oil (J.A. 100-113) and in- 
evitable decrease in the allocation of imported oil to appel- 
lants and increase in imported oil available to Standard 
Oil were it successful in this attack, would bring into 
existence economic conditions in which none of the appel- 
lants could long exist. (J.A. 101, 118, 128, 133). 


To those who seek to intervene, survival is at stake and 
the facts in support of this fundamental interest have been 
positively asserted by affidavit, uncontradicted by either 
Standard Oil or defendants Udall and Moore. With cor- 
porate beings, as with individuals, such an interest is the 
essence; facts demonstrating this, properly advanced and 
uncontradicted, cannot be washed away by argument on 
the verbal level, no matter how ingeniously contrived nor 
how uncomfortable such facts may be when measured by 
present tests neither extant nor pertinent prior to the 
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establishment of the Program. To appellants survival is 
important—critically important—and this interest entitles 
them to participation in the litigation which will determine 
their existence. 


CONCLUSION 


For the reasons here set out and for the reasons ad- 
vanced in the principal brief, appellants submit that the 
order of the District Court should be reversed and the case 
remanded with instructions that appellants’ motions to 
intervene be granted. 


Respectfully submitted, 


Emer E. Barzew 
Attorney for Appellants, 
The Independent Refiners 
Association of America, et al. 


10 
CERTIFICATE OF SERVICE 


J hereby certify that on February 12, 1962, I caused to 
be served by United States mail a copy of the foregoing 
typewritten Reply Brief for Appellants upon: 


Daniel M. Gribbon, Esquire 

701 Union Trust Building 

Washington 5, D. C. 

Attorney for Appellee Standard Oil 
Company (Incorporated in New Jersey) 


Morton Hollander, Esquire 
Department of Justice 
Washington 25, D. C. 
Attorney for Appellees 


Stewart L. Udall, Secretary of the 
Interior, and J. Cordell Moore, 
Administrator, Oil Import 
Administration, Department of the 
Interior. 


Exaer E. Batzeun 
Attorney for Appellants, 
The Independent Refiners 
Association of America, et al. 


